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INTRODUCTION

Over the past 25 years, the field of environmental law has grown horn nearly non-existent

to nearly overwhelming. Beginning with the Clean Air Act (“CM”), in 1970, and through the

creation, implementation, or amendment of the Clean Water Act (“CWA”), the Toxic Substances

Control Act ("TSCA"), the Resource Conservation and Recovery Act ("RCRA"), the

Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"), and

more, the scope of federal environmental law has expanded to fill literally thousands of pages of

statutes, regulations, guidance Criteria, and other standards. Each new law and regulation adds

to the layers of existing programs, creating overtime a patchwork of complex, often overlapping

and sometimes even inconsistent requirements. These requirements make day-to-day compliance

difflcult, but they also confound efforts to plan for substantial change, such as modifications in

shipyard facilities and operations.

Suppose, for example, that a shipyard wishes to build or enlarge a graving dock or

demolish or build a manufacturing building, or sell all or part of a facility at which

manufacturing activity has taken place and hazardous materials have been stored or spilled. Are

permits required? What if a shipyard wants to purchase and expand upon adjacent property that

is contaminated? Are there ways to minimize exposure to liability? What should a shipyard

manager do if contaminated soil or sediment is discovered during restoration? Which agencies

must be notified? Who decides whether construction must cease until cleanup is complete? Who

decides if the site is “clean” and what criteria are used to make that decision? Are more lenient

cleanup standards applied if remediation is undertaken voluntarily, without prodding horn state

or federal agencies? How can a facility manager obtain information about the site in advance of
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construction or emediation activity without triggering enforcement concerns, disrupting

manufacturing activity, or creating a "record" that might somehow be used against the facility by

regulatory agencies or even private parties? What individual liability could confront a shipyard

manager who fails to comply with one or more of these requirements? What sort of violations

could lead to "debarment"  or "suspension" of a shipyard’s right to contract with the federal

government?

These and other questions should precede any shipyard activity that has environmental

regulatory repercussions. This means that virtually any activity with potential to involve

hazardous waste materials or contaminated media needs to be carefully planned before the first

shovel hits the ground.

This Shipyard Restoration Guide is intended to help shipyards anticipate these issues and

to provide a path through the regulatory maze for certain kinds of shipyard facility modifications.

It is a guide for facilities that are contemplating activities that may involve excavation or handling

of contaminated soil, debris or sediments, including, for example:

1. Construction of new facilities, buildings, dry docks,
piers, etc.;

2. Demolition of existing facilities; and

3. Remediation, whether voluntary or not of property
contaminated by handling and disposal of waste
materials.

Shipyards that use this Guide will acquire a general understanding of the issues and

problems that need to be anticipated and resolved before shipyard restoration activity is

undertaken. However, this Guide addresses primarily federal requirements and policies.

Although most state programs closely follow the federal model, each state is entitled to adopt
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requirements that may differ in some respects from (and may be more stringent than) the federal

requirements. Shipyards therefore should consult individual state laws, regulations, and policies

before undertaking the kinds of activities described below. Local requirements may need to be

reviewed as well. Finally, environmental law is a "living body" that changes continuously. Even

today, Congress and the U.S. Environmental Protection Agency ("EPA") are developing important

new requirements under the Clean Air Act and RCIU, and significant changes are being

considered under CERCLA, the Clean Water ACL TSCA, and other statutes. Accordingly, each

shipyard activity that involves potential environmental contamination and/or cleanup should be

carefully  planned and coordinated with advice and assistance of regulatory specialists and

environmental counsel.
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CHAPTER I

REASONS TO CONDUCT ENVIRONMENTAL REMEDIATION

While there are myriad reasons why facilities may decide, or be required, to investigate

and remediate contamination at industrial facilities, this Restoration Guide examines three-primary

scenarios under which shipyard environmental restoration may be required.

1 .1 A shipyard wishes to construction expand, or modify
facilities, including dry docks, piers, manufacturing
buildings and other physical structures.

2. A shipyard wishes to sell or buy property that is (or
may be) contaminated.

3. A shipyard wishes, or is required, to close and
remediate RCRA "regulated units," "solid waste
management units," or "areas of concern" or to
remediate spills or leaks of hazardous substances,
petroleum or polychlorinated biphenyls ("PCBS").

These scenarios present slightly different but generally overlapping issues. The issues

include:

Contaminated soil;

Contaminated sediments;

Contaminated debris;

Contaminated groundwater;

Abandoned/buried wastes -

Presence of asbestos, or PCBS;

The need to install, improve, or remove
underground storage tanks; and

The need to increase the discharge of pollutants to
the air, or to mvigable waters, Iiom new or existing
sources.

4



Legal/regulatory issues that may arise in connection with dealing with these issues include:

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

RCIL4 requirements for treatment, storage, or
disposal or hazardous wastes;

RCR4 requirements for transportation of hazardous
wastes;

RCRA requirements for corrective  action;

Land disposal restrictions;

Clean Water Act requirements for the discharge of
pollutants into "navigable" waters, or dredging or
filling activities in such waters;

Clean Air Act requirements for air emissions;

Notification requirements for releases of hazardous
substances and for asbestos removal;

TSCA requirements for remediation of PCBS;

CERCLA liability;

Spill reporting requirements under various statutes;

The need to conduct environmental audits, but also
protect the inforrnation gathered during the audit

Enforcement and other issues of corporate and
individual liability;

"Brownfields" programs that limit liability or
otherwise provide incentives to purchase or
voluntarily clean up contaminated property;  and

Negotiating with regulators concerning the timing,
scope, and other issues related to shipyard
restoration.

These and other issues are addressed in the chapters below.



THE LEGAL FRAMEWORK FOR

CHAPTER II

SHIPYARD ENVIRONMENTAL RESTORATION

As noted above, shipyard restoration activities could trigger or otherwise involve

requirements under any of several environmental statutes. The most common issues will likely

fall under RCRA, CERCLA, the Clean Water Act the Clean Air Act, and TSCA. These statutes,

and their likely application to shipyard restoration, are addressed in this chapter.

Related issues including enforcement auditing, "Brownfields” incentives, and negotiations

are addressed

A.

in the following chapters.

THE RESOURCE CONSERVATION AND RECOVERY ACT

The Resource Conservation and Recovery Act may be the most far-reaching and complex

environmental statute. It is also the statute that is likely to have the greatest application to

shipyard restoration activities.

RCRA regulates “hazardous” wastes from “cradle to grave,” by imposing management

requirements on:

“generators” of hazardous waste;

“transporters” of hazardous waste; and

facilities that "treat, store, or dispose" hazardous waste
(“TSD facilities”).

To be considered a “hazardous waste,” a material must first fall within RCRA’S definition

for "solid" waste. Solid wastes are broadly defined as “any

solid, liquid, semisolid or contained gaseous material

operations . . . " RCRA $ 1004(27),42 U.S.C. $ 6903(27).

discarded material, including

resulting from industrial 

Thus, although perhaps counter-
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intuitive, the

provided that

term "solid waste" includes liquids

the materials have been discarded.

and, in some cases, even contained gases,

A solid waste falls within the subset of "hazardous wastes" if it:

is specifically "listed" by EPA (in the Code of Federal Regulations at 40
C.F.R. Part 261); or

fails RCIU4’S tests for any one of the following four criteria for
"characteristic" hazardous waste: corrosivity, ignitability, reactivity, or
toxicity.

40 C.F.R. $261.3. A "mixture" of a listed hazardous waste with soil or debris, as well as waste

residues "derived from" the treatment of a listed hazardous waste, remains regulated as the listed

hazardous waste. Id. $$ 261.3 (a)(2)(iv), 261.3(c)(2)(i). Mixtures of characteristically hazardous

waste and soil or debris are hazardous waste only if the mixture also exhibits a hazardous

characteristic. RCRA’S "hazardous waste" provisions are contained within Subtitle C of the

statute, and the wastes are often referred to as "Subtitle C" wastes.

RCRA also regulates underground storage tanks ("USTS") that are used to store "regulated

substances.” The UST requirements are contained in "Subtitle I" of RCRA. The term "regulated

substances" includes petroleum as well as all hazardous substances other than those that are

regulated as hazardous wastes under Subtitle C.  RCIL4 $ 9001(2), 42 U.S.C. $ 6991(2).

There are many scenarios under which the restoration of a shipyard could trigger RCRA

regulatory requirements. For example, during construction of a new building or pier, a shipyard

might generate a variety of hazardous wastes (e.g., waste solvents, oils, contaminated soil or 

sediments), thereby subjecting the shipyard to RCRA "generator" requirements. If these

hazardous wastes are shipped offsite (either by the shipyard or an independent contractor), RCRA

"transporter" standards would be triggered. Furthermore, if a shipyard keeps hazardous wastes

7



onsite for more than 90 days after stopping part of its operations, it may come within the

deftition of a "treatment, storage, or disposal"  facility and

Finally, if a UST is installed as part

repaired or removed), the shipyard

of a restoration project

would have to ensure

need to obtain a

(or if an existing

compliance with

RCRA permit.

UST has to be

RCRA's UST

standards.

1.

A "generator"

Generator Requirements

is any person whose actions or processes produce a hazardous waste, or

whose actions first cause a hazardous waste to become subject to regulation. 40 C.F.R. $261.10.

A generator of "solid wastes" must use either "generator knowledge" or conduct analytical tests

to determine whether these wastes are regulated as "hazardous wastes." See id. $262.11. Failure

to properly identify waste as hazardous could subject a facility to civil penalties or other

sanctions.

Generators of hazardous waste must obtain an EPA generator identification number and

include it on a uniform hazardous waste manifest that tracks a waste from the point of generation,

through transportation, storage, treatment and disposal, i.e., horn "cradle to grave." A copy of

the form is included in the regulations, 40 C.F.R. Part 262 App. A, and is attached hereto as

Exhibit A. The

numbers of each

form identifies the information that is needed (e..g., the name and EPA I.D.

authorized transporter and the TSD facility designated to receive the waste).

It also requires that the generator certify that it has "a program in place to reduce the volume and

toxicity of waste generated to the degree . . . determined to be economically practicable . . . "

Exhibit A.



Generators disposing wastes out-of-state will likely need to use a manifest form supplied

by the receiving state. If the receiving state does not provide a manifest form, the generator must

use the form provided by its own state.

A generator is responsible for ensuring that any hazardous waste it generates is properly

stored in an appropriate hazardous waste container. Hazardous wastes can be shipped off-site

only if properly packaged and Iabelled. Finally, generators must perform various recordkeeping

and reporting requirements and develop contingency plans in case of an emergency. These

requirements are detailed in 40 C.F.R. Part 262.

A planned excavation activity ordinarily would not add any new federal “generator”

requirements or obligations, as long as it does not produce any newly generated hazardous wastes

(e.g., Ieachate). If possible, a facility should determine whether it has met all of its "generator"

requirements (e.g., packaging, labeling, recordkeeping) and complied with the applicable land

disposal restrictions ("LDRs"). The LDRs provide that hazardous wastes can be landfilled only

after first being treated to meet specific universal treatment standards. These standards are based

on the application of best demonstrated available technology ("BDAT") and are discussed more

fully in Section VI.D.3, below. Generators must include the applicable universal treatment

standards for the waste on the manifest. Id.$ 262.20(a). To avoid potential liability (under

either RCRA or CERCLA), a generator should make sure the hazardous waste it generates is

1/ Special manifest procedures must be followed for international shipments of hazardous
waste. See   40 C.F.R. $262.54.
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treated to meet the applicable universal treatment standards and subsequently disposed at an

appropriate permitted laudfill.~

If a shipyard has complied with the regulations governing generators of hazardous waste

and the shipyard intends to excavate a piece of property, the shipyard should document its record

of proper compliance prior to the excavation.

2. Transporter Requirements

RCRA’S transporter provisions govern not only the commercial hazardous waste hauler,

but any person who transports hazardous waste offsite from the location where the hazardous

waste is generated. Thus, a shipyard that uses its own vehicles to transport a hazardous waste

offsite is subject to EPA’s transporter requirements. These requirements, which are codified at

40 C.F.Il. Part 263, cover recordkeeping, transport, manifesting, and spill cleanup. Again, these

requirements must be reviewed before shipyards transport any waste off-site.

Because of the burdens of these requirements -e.g., all transporters must obtain an EPA

identification number before transporting hazardous wastes, and must keep records for three years,

40 C.F.R. $263.11 and .22-- most shipyards will want to hire independent contractors to haul

their hazardous wastes off-site.~’

~1 Listed hazardous wastes can be lantillled only at a permitted hazardous waste landfill.
Characteristic wastes that have been properly treated (so that they no longer exhibit a hazardous
characteristic) may be land.filled at a non-hazardous waste landfill.

3/ To avoid risk of later Iiabilities, shipyards will want to ensure that any transporters they
use are reliable because, as "generators" of hazardous wastes, shipyards might be held jointly and
severally liable under the Superfund statute ("CERCLA," discussed in Section 11.B) if the wastes
are brought to a poorly managed disposal site, even if the transporter had been instructed to carry
the wastes to a different site. E.g., United States v. Hardage, 761 F. Supp. 1501 (W.D. Okla.
1990).
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3. General TSD Facility Requirements

If a facility treats, stores, or disposesi’ of hazardous wastes, it must obtain a RCRA

permit (or qualify for what is known as "interim status"), and comply with minimum national

standards for the management of hazardous wastes. These standards govern such things as

facility design, construction, operation, maintenance, financial assurance, notification, reporting,

corrective action, closure, post-closure, and more. w 40 C.F.Il. Part 264; see also Part 265

(applicable to "interim status" facilities). The RCRA permit application process is divided into

a "Part A" application (which requires certain basic information about the facility), and a "Part

B" application (which requires more extensive information including financial assurance and a

4/ The word "treatment" is defined broadly to include:

[A]ny . . . process . . . designed to change the physical, chemical, or biological
character or composition of any hazardous waste so as to neutralize such waste,
or so as to recover energy or material resources from such waste, or so as to
render such waste non-hazardous, or less hazardous; safer to transport, store or
dispose of; or amenable for recovery, amenable for storage, or reduced in volume.

40 C.F.R. $260.10. The term "storage" means:

[T]he holding of hazardous waste for a temporary period, at the end of which the
hazardous waste is treated, disposed of, or stored elsewhere.

Id., Finally, the term "disposal" includes:

[T]he discharge, deposit, injection, dumping, spilling, leaking, or placing of any
solid waste or hazardous waste into or on any land or water so that such solid
waste or hazardous waste or any constituent thereof may enter the environment or
be emitted into the air or discharged into any waters, including ground waters.

Id., However, the term "disposal facility" extends only to facilities where  hazardous waste is
"intentionally placed into or on any land or water, and at which waste will remain after closure,”
id., and thus would not reach facilities where “disposal” was caused by unintentional acts such
as spills.
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closure and post-closure plan). Once a facility has been permitted the standards are incorporated

into its RCRA permit.

Depending on the specific activities at a shipyard, units that may cause a shipyard or other

of its facilities to qualify as a treatment, storage,

storage area; a waste treatment or storage area;

impoundment a landfill or waste pile; and any

Shipyards with ongoing manufacturing operations

or disposal "facility" include: a container

an industrial furnace or boiler; a surface

one of several other miscellaneous units.

that merely generate hazardous wastes can

avoid RCRA’S onerous permitting obligations as long as they do not "treat" "store," or "dispose"

of the waste on site. A "large volume generator" of hazardous wastes — defined as a facility that

generates over 1,000 kilograms ("kg") of hazardous waste per month (a category into which most

shipyards would fall)— may accumulate hazardous waste on-site for up to 90 days without a

RCRA permit, as long as the waste is placed in appropriate hazardous waste containers or tanks.

See id. $ 262.34(a).

If, as a hazardous waste generator, a shipyard exceeds this 90-day accumulation period

the shipyard can either file for a RCRA TSD permit or if the shipyard qualifies, file for a 30-day

extension. A 30-day extension maybe granted if the wastes must remain on-site for longer than

~1 Most shipyards would be “large volume generators” in part because EPA has interpreted
the regulations as applying to the total of all hazardous waste generated at a facility. The term
“facility” refers to “all contiguous land, and structures, other appurtenances and improvements on
the land.” 40 C.F.R. $261.10.

6/ Small quantity generators have longer accumulation periods. Companies that generate less
than 100 kg of hazardous waste per month (known as “conditionally exempt small quantity
generators”) generally do not have any accunudation time limit. See 40 C.F.R. $261.5.
Generators of 100 to 1000 kg of hazardous waste per month may accumulate hazardous wastes
on-site for up to 180 days without a permit. See id. $ 262.34(d).
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90 days because of unforeseen, temporary, and uncontrollable circumstances. See id. $ 262.34(b).

Otherwise, the shipyard is out of compliance with the RCRA hazardous waste storage regulations

and must file for a RCR4 TSD permit as soon as possible, or must negotiate some resolution

with EPA or a delegated state agency.

Depending on the history of the manufacturing unit and after holding hazardous waste

on site for more than 90 days, a shipyard would require a permit either as an “interim status”

storage facility,  40 C.F.R. Part 265, or as part of the permanent RCRA program, 40 C.F.R. Part

264. Technically, under the permanent RCRA program the shipyard would have to submit a Part

A and a Part B permit application together, as soon as the 90-day accumulation period expired.

46 Fed. Reg. 60,446, 60,447-448 (Dec. 10, 1981). If a shipyard does not come to realize its

requirement to file an application for a TSD permit until atler the 90-day accumulation period

has passe~ the shipyard will be out of compliance and should seek counsel to consider meeting

with the appropriate state or federal agency to negotiate a resolution.

However, a shipyard that accumulates waste for more than 90 days could quality for

“interim status” as a RCRA storage facility if it meets three conditions (1) the shipyard was in

existence on November 19, 1980, or on the effective date of statutory or regulatory changes that

render the facility subject to RCRA’S permitting requirements; (2) the shipyard complied with

the notification provision of Section 3010(a) of RCRA (requiring a person who generates or

manages a hazardous waste to file a notification with EPA of their hazardous waste activities);

and (3) the Part A permit application is submitted within 30 days after the facility became a

“storage” facility (i.e., within 30 days after the hazardous waste has accumulated for 90 days).

42 U.S.C. $ 6925(e); 46 Fed. Reg. at 60,447. Interim status commences once the three renditions
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are satisfied – EPA is not required to approve the Part A application for interim status to apply.

40 C.F.R $ 270.70(a).

a. Closure and Post-Closure Requirements

(1) RCRA Permitted Facilities

Each RCRA permit must include an approved plan to govern the closure and post-closure

care of each permitted hazardous waste unit or facility. Closure plans must include, in part, a

detailed description and implementation schedule of the specific steps that will be undertaken to

remove or decontaminate all hazardous waste residues and contaminated equipment, structures

and soils. For a more complete list of the applicable closure requirements, see 40 C.F.It.

$264.112 attached as Exhibit B.

A treatment or storage facility can generaIly undertake “clean closure” by decontaminating

all equipment, removing all hazardous wastes and residues from a site, and certifying that there

is no evidence of groundwater contamination from the particular unit. If the treatment or storage

unit is not properly closed and leaves hazardous waste in place, then the unit becomes a

hazardous waste “disposal” facility.

By contrast, a hazardous waste disposal facility generally will implement a “closure in

place,” because the unit leaves hazardous waste or residue at the site. When a facility closes a

unit with waste left in place, it must adopt and implement a “post-closure care” plan. Such a plan

must meet certain minimum federal standards, including monitoring and maintenance

requirements for a period of 30 years after the "closure in place” of a permitted unit. 

$$264.117-120.
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Because a permitted TSD facility’s closure plan will have been approved during the

permitting process, the TSD facility does not have to resubmit the closure plan to EPA before

restoration (or closure) activities can begin. However, a permitted TSD facility must begin and

complete the implementation of an approved closure plan within a specified period of time.

Generally, closure must begin within 30 days  after the permitted hazardous waste management

unit receives the final volume of hazardous waste. See id. $ 264.112(d)(2). Closure must be

comuleted within 180 days of receiving the final volume of hazardous waste. See id.,

$ 264.113(b). In addition,  the TSD facility  has only 90 days from receipt of the final volume

of hazardous waste to complete the treatment, diSpOsal or removal of all hazardous wastes. See 

id.  § 264.113(a). The EPA Regional Administrator can extend these time limits if a facility

demonstrates sufficient need, but facilities must apply for such an extension. A disposal facility

that retains the capacity to receive additional hazardous wastes may also obtain an extension.

(2) Interim Status Facilities

To close a hazardous waste management unit at an interim status storage facility, the

shipyard must submit a closure plan. Depending on the types of hazardous waste units involved

(e.g., tanks, container storage, waste pile, landfill), the shipyard must give EPA either 45 or 180

days to review the closure plan before the shipyard can “clean close.” M $ 265.112(d). The

interim status storage facility has only 90 days from approval of the closure plan to complete the

treatment, disposal or removal of all hazardous wastes, and closure must be completed within 180

days of receiving approval of the closure plan. See id. $ 265.113(a) and (b). Again, the EPA

Regional Administrator can extend these time limits if a facility demonstrates sufficient need, but

a facility must apply for such an extension.
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If EPA accepts the closure plan and the shipyard adequately "clean closes' the storage

facility, the need for a Part B application will be obviated and the shipyard will not become a

TSD facility on a "permanent" basis. However, if the storage faciility is not adequately “clean

closed,” then the unit becomes a disposal facility and must comply with the regulations for post-

closure care.  Parts 264 and 265. These will ultimately require

RCRA disposal facility on a "permanent" basis (described above).

b. Financial Assurance Requirements

the shipyard to become a

Permit standards are burdensome, requiring, among other things, a facility to submit

financial assurance as well as closure and post-closure plans. A shipyard can meet the financial

assurance requirement with a corporate guarantee if the shipyard passes RCRA's stringent

financial test. However, if the shipyard does not pass RCRA’S financial test, the shipyard must

bear the significant annual costs of securing a financial instrument (trust fund surety bond, letter

of credit, or insurance) as a guarantee of funds for closure and post-closure care. The financial

assurance requirements often impose a tremendous economic burden on a facility by tying up

millions of dollars in financial guarantees.

c Corrective Action Requirements

By becoming a RCRA-permitted storage facility, a shipyard will be subject to the

corrective action provisions under RCRA  $ 3004(u), 42 U.S.C. $ 6924(u). RCRA $ 3004(u)

requires corrective action for all releases of hazardous wastes or constituents from any “solid

waste management unit” (“S W’) at a TSD facility, regardless of when the waste was placed

in the S W’MU. 40 C.F.R. $$ 264.90(a) and 264.101.
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A SW is defined as any unit at a facility “from which hazardous constituents might

migrate, irrespective of whether the units were intended for the management of solid and/or

hazardous wastes.” H.R Rep. No. 198, 98th Cong., 2d Sess., pt. 1 at 60 (1983). As noted

above, the term “solid waste” is defined broadly to apply to discarded liquids and some discarded

contained gases. 42 U.S.C. $ 6903(27). The broad definition of solid waste has allowed a broad

interpretation of SWMUS. Therefore, if a shipyard closes a manufacturing unit that generates

hazardous waste and inadvertently brings the facility within RCRA’S TSD requirements, then the

shipyard could become subject to corrective action for all the shipyard’s S WMUs. Since a

shipyard is likely to have a number of SWMUS, closing a manufacturing unit could become more

costly than planned if it triggers corrective action requirements.

4. Particular Shipyard Restoration Problems

A shipyard could become a TSD facility if, during restoration, it is required to remediate

soil or other media that are contaminated with hazardous constituents, or it fails to take certain

steps that might avoid its becoming a TSD facility (outlined below).

In general, hazardous wastes that were legally disposed at a facility prior to 1980 are not

subject to RCRA regulation unless they are subsequently “actively managed.” 45 Fed. Reg.

33,066, 33,068 (May 19, 1980). However, courts have upheld EPA’s broad interpretations of

what constitutes “active management.” For example, a specialty steel company disposed in a

landiill a waste that was subsequently identified as a RCRA “hazardous waste.” The court held

that the leachate derived from the landfill was “newly generated” and therefore a regulated

“hazardous waste.” See Al Tech Specialty Steel Corp., V. EPA. 674 F. Supp. 72, 73 (N.D.N.Y.-

1987), aff'd, 846 F.2d 158-60 (2d Cir. 1988). The court concluded that a surface impoundment



that stored this leachate was "actively storing " a regulated hazardous waste and was therefore

subject to RCRA regulation and permitting requirements.

Thus, while the placement or disposal of hazardous wastes prior to 1980 would not be

subject to RCRA regulation the “active management” of pre-existing hazardous wastes could

trigger the application of RCRA regulations (including LDRs). -

a. Re-Deposition of Excavated Waste

Even though the mere act of excavating soil contaminated with pre-existing hazardous

wastes could constitute “active management,” it probably would not trigger RCRA requirements

as long as the excavated material is redeposited in the same area or unit without first being

“stored” or “treated,” and as long as the excavation does not “generate” any new wastes.

EPA has determined that movement of wastes within the same “area of contamination”

(“AOC”) of a site does not constitute “land disposal,””storage,” or “treatment” and therefore does

not trigger RCRA’S management requirements as long as no new wastes are generated. See

Exhibit C (June 11, 1992 EPA Letter). In February 1993, EPA broadened this concept in a

final regulation that implemented a portion of the Corrective Action regulations under Subpart

S. 40 C.F.R. pt. 264, subpt. S, $264.552. In this rule, EPA adopted the concept of a

“Corrective Action Management Unit” or “CAMU.” Wastes that are handled within a CAMU

will not trigger LDRs or other disposal requirements. Furthermore, wastes can be excavated from

a CAMU, treated in a non-land based unit (such as a tank), and redeposited into a CAMU. Thus,

7/ In reaching its conclusion, EPA relied on a 1990 Federal Register notice that addressed
when remedial action at a CERCLA site constitutes “land disposal.” See 55 Fed. Reg. 8,666,
8,758 (March 8, 1990). In the notice, EPA stated that movement of contaminated soil or waste
within the same land disposal unit or AOC does not constitute “placement into a land disposal
unit.” Consequently, such activity would not constitute RCRA regulated “land disposal.”
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a shipyard should be able to excavate and re-deposit contaminated soil within the same AOC or

CAMU without triggering RCRA hazardous waste “disposal” requirements. However, if a facility

removes contaminated soil from the AOC or CAMU and places that soil on or into a separate on-

site treatment or storage unit then the placement of the soil (as well as any storage preceding

such placement) could become subject to RCRA regulation. For example, hazardous wastes that

are removed from the AOC (potentially including contaminated soil and debris) would have to

be treated to meet applicable disposal standards (discussed in Chapter VI) before they could be

disposed at a permitted hazardous waste landfill.

b. Shutdown Of Manufacturing Operations: Clean
Closure and Permitting

When ceasing (or planning to cease) manufacturing operations, shipyards must consider

RCRA’S closure and permitting requirements to avoid becoming a TSD facility. If a shipyard

shuts down one of its manufacturing units that generates hazardous waste(e.g., metal plating and

~1 Generally, state RCRA requirements closely mirror the federal requirements discussed
above. However, some states have taken a more conservative approach and determined that if
hazardous wastes or contaminated soil are excavated with the intent to ultimately remove those
wastes outside of the AOC, the materials would be “newly generated” at the moment they were
excavated. If such wastes were determined to be hazardous wastes - either through generator
knowledge or waste analysis - they would be subject to RCRA hazardous waste regulation at the
moment that such a determination was made. Other states have adopted an even more
conservative approach, and generally consider all wastes and contaminated soil to be “newly
generated wastes” when excavated regardless of whether they are or are intended to be
redeposited in the same AOC. These states require all excavated material determined to be
hazardous to be stored in an appropriate container or roll off box and not on the land.

On the other hand many states have adopted a more flexible approach by regulating only
excavated and newly generated materials that exhibit a hazardous waste characteristic, and not
regulating listed wastes disposed prior to 1980. This policy has generally been adopted because
it would be difficult to identify whether old excavated wastes were “derived from” a listed
hazardous waste. 
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surface treating operations, machining and metalworking operations, or decreasing operations),

the shipyard could become subject to permit and closure requirements as a RCRA hazardous

waste storage facility.

The shipyard may store the waste for only 90 days before the shipyard will be considered

a “storage” facility and require a permit. See  40 C.F.R. $262.34. Hazardous waste generated

in a “manufacturing process unit” (such as a metal plating or surface treating unit) is not

considered to begin to “accumulate” (and the storage period does not begin to run) until it exits

the unit in which it was generated.                    261.4(c). An exception to this rule appIies where, as

might happen in the course of restoration, the unit ceases to operate. In such a circumstance, the

waste storage period commences, and the waste is considered to accumulate, as soon as operations

If the shipyard fails to adequately clean the manufacturing process unit and leaves

hazardous waste in the unit for over 90 days after ceasing operations, then the unit could become

a hazardous waste storage facility.                                     .

Therefore, to avoid RCRA permitting requirements, a facility should remove all hazardous

wastes from a manufacturing process unit and ship them off-site for proper treatment storage or

disposal within 90 days of when the wastes exit the unit or of when the unit ceases operation. 

If it is impossible to accomplish this task within the 90-day accumulation period, the facility

Although an argument can be made, based on an August 1987 EPA RCRA/Superfund
Hotline Monthly Summary attached as Exhibit D, that a hazardous waste does not become subject
to RCRA storage permitting requirements until 180 days after a manufacturing process unit ceases
operation, its success is uncertain.

       If the facility intends to recycle the residues of a manufacturing process, it may be able
to argue that the residues are not "solid wastes." See 40 C.F.R.§ 261.2. In such a case, the
generator may keep the residues on site for up to one year, as long as 75 percent of the residues
are recycled within the next calendar year.
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should seek an extension in writing from the designated regulatory authority (which could be state

or federal). A 30-day extension may be granted if the wastes must remain on-site for longer than

90 days because of unforeseen, temporary and uncontrollable circumstances. See id. § 262.34(b).

In sum, a shipyard’s decision to close a manufacturing unit that was not subject to a

RCRA permit during operations could trigger RCRA closure requirements for the shipyard after

the unit closes. Because of the regulatory burdens imposed by the permitting programs, shipyards

should take all steps possible (such as not accumulating wastes for more than 90 days and

meeting all the generator requirements addressed in Section II.A.1, above) to avoid requiring a

permit.

Before a shipyard shuts down a manufacturing operation that generates hazardous waste,

the shipyard facility must carefully consider the closure requirements and potential regulatory

consequences of the shutdown. If a shipyard is a RCRA-permitted TSD facility, it will be subject

to closure requirements pursuant to its permit. These closure requirements are ordinarily spelled

out in the permit itself. Alternatively, if the shipyard is only a generator of hazardous waste, the

shipyard will want to ensure that it does not inadvertently become subject to RCRA storage

requirements by accumulating hazardous waste for more than 90 days. Otherwise, the shipyard

will probably need to obtain a RCRA storage permit and face all of the regulatory burdens of the

permitting process.

5. U n d erground Storage Tanks

As noted above, RCRA also regulates underground storage tanks that are used to store

regulated substances. The UST requirements are contained in "Subtitle I" of RCRA The term

"regulated substances" includes petroleum  e.g., gasoline, diesel fuel, and used oil) as well as all
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hazardous substances other than those that are regulated as hazardous wastes under Subtitle C.

RCRA § 9001(2).

EPA’s UST regulations are codified at 40 C.F.R. Parts 280 and 281 and apply to any

person who owns or operates a UST or UST system. Tank owners are responsible for complying

with the technical, corrective action and financial responsibility requirements set forth in the

statute and regulations. These same requirements apply to any person who "operates" a UST or

UST system. An "operator" is "any person in control of, or having responsibility for, the daily

operation of the underground storage tank." RCRA § 9001(4). Thus, the owner and operator

may be different persons, and each owner and operator has obligations under the statute and

regulations.

The UST technical standards of 40 C.F.R. Part 280 include:

. Design construction installation and notification requirements
(including performance standards for new UST systems and
upgrading of existing UST systems);

General operating requirements (including spill and overfill control,
corrosion protection reporting and recordkeeping);

Release detection and reporting; and

Temporary and permanent closure of out-of-service UST systems.

To prevent tank leaks, EPA requires UST owners and operators to ensure that their tanks

are protected against corrosion and epuipped with devices that prevent mills and overfills no later

than December 22.1998. 40 C.F.R. §280.21. Tanks that were installed prior to December 22,

1988 must be closed, replaced or upgraded with corrosion protection and spill and overfill

prevention devices to bring them up to the Agency’s new-tank standards by this December 22,
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1998 deadline. Corrosion protection upgrades are made by adding cathodic protection, interior

lining the tank or both. See id. §280.21.

New tanks – that is, those USTs installed after December 22, 1988 – must be fiberglass-

reinforced plastic, corrosion-protected steel, or a composite of these materials and must be

designed constructed and installed in accordance with the code of practice developed by a

nationally-recognized association or independent testing laboratory. id. $280.20. The owner of

a new UST or UST system must notify the designated state agency of the existence of such tank

or tank system within 30 days after it is brought into use. id. $280.22. EPA’s upgrading

requirements and new tank standards also apply to any connected piping that is in the ground and

routinely contains product. id. §§ 280.20(b) and 280.21(c). All UST owners and operators must

ensure that releases due to spilling or overfilling do not occur during product transfer and that

all steel systems with corrosion protection are maintained, inspected and tested in accordance with

40 C.F.R. §280.31.

In addition to meeting EPA’s leak prevention requirements, tank owners and operators

must use one or more designated leak detection methods for detecting releases from portions of

USTsor UST systems that were in the ground as of December 22, 1988 had to have a method

of leak detection in place no later than December 22, 1993. EPA phased in compliance with the

leak detection requirements for these existing tanks over a five-year period based on the tank’s

age. The oldest tanks, which EPA believed were the most likely to leak, had the earliest

compliance deadlines. id. § 280.40(c). New tank systems are required to comply with EPA’s
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release detection requirements upon installation. id. §280.40. Thus, all USTs and UST systems

shouId now be in compliance with the release detection requirements.

EPA allows owners and operators of petroleum USTs to use at least one of seven

approved leak detection methods, or other methods approved by their state agencies:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Secondary containment and interstitial monitoring;

Automatic in-tank gauging systems;

Vapor monitoring in the soil around the tank and
piping

Groundwater monitoring at strategic locations near
the tank and along piping runs;

Statistical inventory reconciliation;

Manual tank gauging on tanks 2,000 gallons or
smaller and

Daily inventory control combined with annual tank
tightness testing (this method can be used only for
ten years after installation or upgrade of a UST.
After ten years, one of the leak detection methods
listed above in 1 through 5 must be used).

id. $280.43.

Leak detection is also required for piping. Pressurized piping needs automatic line leak

detectors, along with groundwater monitoring, vapor monitoring, secondary containment and

interstitial monitoring, or an annual tightness test of the piping. id. §280.44. Suction piping

needs no leak detection if it meets specified design requirements. Otherwise, suction piping must

be tightness tested every three years or use groundwater monitoring, vapor monitoring, statistical

inventory reconciliation or secondary containment with interstitial monitoring. id. § 280.41(b)(2).
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UST owners and operators must report to the designated state agency within 24 hours, or

another reasonable time period specified by the agency, the discovery of any released regulated

substances or any suspected release. id. §280.50. Unusual operating conditions or monitoring

results indicating release also must be reported. Records on leak detection performance and

upkeep must be maintained. id. §280.45.

UST owners or operators who would like to take their tank or tank systems out of

operation must either temporarily or permanently close them in accordance with 40 C.F.R. Part

280, Subpart G. When USTs or UST systems are temporarily closed, owners and operators must

continue operation and maintenance with corrosion protection and unless all USTs have been

emptied, release detection. If temporarily closed for three months or more, the UST  system’s

vent lines must be left open and functioning, and all other lines, pumps, manways, and ancillary

equipment must be capped and secured. After one year, UST systems that do not meet either the

performance standards for new tanks or the upgrading requirements, excluding spill and overfill

device requirements, must be permanently closed, unless a site assessment is performed and an

extension is obtained form the state implementing agency. See id. §280.70.

Before a tank is permanently closed, the UST owner or operator must notify the regulatory

authority 30 days before the tank is removed or closed in place. id. § 280.71(a). In addition

the owner or operator must determine if the tank has leaked and, if so, take appropriate

notification and corrective action. In addition the UST must be emptied and cleaned and either

removed from the ground or left in place and filled with an inert solid material. id. § 280.71(b).

Because of safety concerns with the closure of USTs, EPA recommends that owners or operators

follow industry-developed recommended practices.
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As discussed above, there are numerous notification, reporting and recordkeeping

requirements throughout EPA’s UST regulations. Owners and operators need to pay close

attention to these requirements, particularly because enforcement of these regulations largely is

conducted through an examination of records.

UST owners and operators are required by EPA to investigate, confirm and respond to

confirmed releases as set forth in the regulations at 40 C.F.R. §§280.51 through 280.67. These

requirements include, where appropriate:

Confirming a suspected release by conducting tests
to determine if the UST or UST system is the
source of a leak or an off-site impact

Notifying the appropriate agencies of the release
within a specified period of time;

Taking immediate action to prevent any further
release, such as emptying the tank,

Containing and immediately cleaning-up spills and
overfillls;

Monitoring and preventing the spread of
contamination into the soil and/or groundwater;

Conducting more detailed investigations about the
nature and extent of the release;

Removing free product on groundwater to the
maximum extent practicable;

Developing and submitting a detailed corrective
action plan for remediation, and

Conducting soil and/or groundwater remediation.

One of EPA’s top priorities in the UST program is to make clean-ups faster, cheaper, and

more effective. The Agency is encouraging state UST implementing agencies to use a risk-based
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decision-making process to make decisions about corrective action technologies and site

management. EPA encourages UST owners and operators to consult the American Society for

Testing and Materials ("ASTM") Emergency Standard "Guide for Risk-Based Corrective Action

Applied at Petroleum Release Sites" (ASTM ES-38-94).

EPA’s financial responsibility regulations require that UST owners or operators

demonstrate the ability to pay the costs of corrective action and to compensate third parties for

injuries or damages resulting from the release of petroleum from USTs. Id. Part 280, Subpart

H. All petroleum UST owners or operators must maintain an annual aggregate of financial

assurance of $1 million or $2 million depending on the number of USTs owned. Id.

§ 280.93(b). Petroleum marketers and UST owners that handle an average of more than 10,000

gallons of petroleum per month based on annual throughput for the previous calendar year must

also demonstrate $1 million in per-occurrence financial responsibility. Id. § 280.93(a)(l). All

other UST owners have a $500,000 per occurrence limit. Id. § 280.93(a)(2).

Financial assurance options available to UST owners or operators include:

Purchasing commercial environmental impairment
liability insurance;

Demonstrating self-insurance;

Obtaining guarantees, surety bonds or letters of
credit;

Placing the required amount of financial
responsibility into a trust fired administered by a
third party; or

Relying on coverage provided by a state assurance
fund.
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Id. §280.94. All but a handful of states have developed state tank trust funds that provide some

or all of the financial responsibility required by EPA. Thus, it is important to determine the

extent of state fired coverage in the state in which the shipyard is located. Moreover, it is

important to determine the "health" of the fund as an actual risk transfer mechanism.

EPA’s petroleum UST financial responsibility regulations also specify reporting and

recordkeeping requirements. See id. $$280.110 and 280.111.

RCRA Subtitle I allows state UST programs approved by EPA to operate in lieu of the

federal regulations. EPA has set forth the standards that state UST programs need for Agency

approval at 40 C.F.R. Part 281. State programs must be at least as stringent as the federal

standards, contain provisions for adequate enforcement and regulate at least the same USTs as

are regulated under EPA’s regulations. 40 C.F.R. Part 281.

As of September 7, 1995, the following 21 states have EPA-approved UST programs:

Arkansas, Connecticut Georgia Iowa Kansas, Louisiana, Maine, Maryland Massachusetts,

Mississippi, Nevada New Hampshire, New Mexico, North Dakota, Oklahoma, Rhode Island

South Dakota Texas, Utalh Vermont and Washington. In addition, 16 states have submitted

drafts of state UST program approval applications that EPA regional offices currently are

reviewing.

B. CERCLA

Passed in 1980 and amended substantially in 1986, the Comprehensive Environmental

Response, Compensation and Liability Act may also come into play before, during, or even after

a shipyard’s restoration activities.
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CERCLA’S "reporting" requirements — which are contained in Section 103 of CERCLA,

and in Section 304 of that part of CERCLA known as the Emergency Planning and Community

Right-To-Know-Act (or "EPCRA") – mandate that shipyards report the release of any "hazardous

substances" or "extremely hazardous substances" that exceed certain regulatory volumes, known

as "reportable quantities" ("RQs"). Significantly, civil and even criminal penalties may follow

from non-compliance with these requirements.

CERCLA’S "response" action requirements govern actions that either EPA or private

parties may take in the event of a release of hazardous substances. They also set the standards

under which private shipyards may (in some circumstances) recover their cleanup costs from third

parties (such as prior owners of the site or, in some cases, from the government).

1. Spill Reporting

CERCLA Section 103 and EPCRA Section 304 impose reporting requirements for any

release of a "hazardous substance" or an "extremely hazardous substance" from a shipyard or

other facility. Therefore, the reporting requirements for both CERCLA and EPCRA should be

reviewed whenever there is a release of any substance that could qualify as "hazardous"or

"extremely hazardous."

a. Reporting Releases Of Hazardous Substances Under
CERCLA Section 103

Under CERCLA’s Section 103, any person in charge of a shipyard or other facility is

required to notify the federal National Response Center (800-424-8802), whenever there is a
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                         of a hazardous  substance      equal to or greater than the RQ (measured within a 24-

hour period) listed for that particular substance. 42 U.S.C. §§ 9603(a), 11004; 40 C.F.R.

§§ 302.6,355.40. The owner or operator of a shipyard or other facility at which a release occurs

must also notify potentially injured parties by publication in local newspapers. 42 U.S.C.

§961l(g).

The list of hazardous substances and their respective RQs is set forth at 40 C.F.R $302.4,

attached hereto as Exhibit E. RQs range from 1 pound to 5,000 pounds. Generally, hazardous

substances that are not specifically listed have an RQ of 100 pounds, with the following limited

exceptions:

Unlisted hazardous wastes that fail the RCRA test for toxicity (See  Section
II.A.) have the RQ listed in Table 302.4 for the contaminant on which the
characteristic of EP toxicity is based. See 40 C.F.R § 302.5(b). Thus, if
a waste is considered toxic because it leaches too much arsenic, then the
RQ for arsenic (1 pound) would apply. The RQ applies to the waste itself,
not merely to the toxic contaminant. If the waste fails the toxicity test on
the basis of more than one contaminant the RQ for that waste is the lowest
of the RQs for the various contaminants. If an unlisted hazardous waste
fails the test for toxicity and one or more of the other "characteristic" tests
for RCRA hazardous wastes (ignitability, corrosivity, or reactivity)
referenced in 304.2(b), the RQ for that waste is the lowest of the
applicable RQs. Id.

CERCLA defines the term "release" to mean "any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing into the
environment.” 42 U.S.C. § 9601(22). However, the term does not apply to releases in
compliance with a federal permit (42 U.S.C. § 9601(1O)); continuous releases incidental to normal
operations or treatment (40 C.F.R § 302.8); or releases that do not reach the air, water, or soil.

CERCLA defines a "hazardous substance" to include any substance designated as
hazardous or otherwise regulated under Sections 307(a) and 31l(b)(2)(A) of the Clean Water Act,
Section 3001 of RCRA (with certain exceptions), Section 112 of the Clean Air ACt, Section 7
of the Toxic Substances Control ACt, or Section 102 of CERCLA. 42 U.S.C. § 9601(14).
Petroleum and natural gas are generally excluded from this definition.
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Where a release is in the form of a mixture, notification is required where
the release exceeds the applicable RQ of any hazardous constituent in the
mixture. Id. § 302.6(b). If the quantity of one or more of the constituents
in the mixture or solution is unknown, notification is required where the
total amount of the released mixture or solution equals or exceeds the RQ
for the hazardous constituent with the lowest RQ. Id.

Significantly, if the type or amount of the release cannot be readily ascertained, shipyards may

likely still be obligated to report the release. Counsel should be consulted in such an event.

In addition, by June 9, 1981, past and present owners or operators of facilities at which

RCRA-regulated "hazardous wastes" "are or have been stored treated, or disposed" — other than

facilities that have obtained a RCRA permit or that qualify for "interim status," See Section

II.A.3, above — were required to notify EPA of the existence of the facility and to specify the

amount of any hazardous substances found there, as well as any known suspected, or likely

releases of such substances, regardless of when the waste was placed on the ground. CERCLA

Section 103(c); see Exhibit F (December 1985 RCRA/Superfund Hotline Status Report). E

interprets Section 103(c) as imposing a "continuous" notification requirement . . . thus, the failure

today to report "newly discovered" waste disposal that occurred 'prior to 1980 may present a

continuing enforcement risk.

However, Section 103(c) reporting is not required for all facilities. Included in those that

need not report are those (1) for which notification was previously submitted under Section 3010

of RCRA; (2) that qualified for interim status; (3) at which less than 55 gallons (or 7.4 cubic

feet) of hazardous waste has been disposed or (4) where hazardous waste accumulated only as

a result of minor leakage or spillage that occurred in the course of normal operations as long as

such spiliage does not pose significant risks to human health and the environment. 46 Fed. Reg.

22,151-156 (April 15, 1981). If shipyards discover that RCRA hazardous wastes were disposed
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on-site and no exemptions apply, they should submit Section 103(c) notification using the form

included within Exhibit G.

Parties are not expected to sample wastes to determine if they are hazardous. Rather,

parties may use any knowledge of the wastes and processes. Id. at 22,152. Notification should

be submitted if a person "believes the waste may be hazardous due to barrel labels, odors, health

effects, or other indicators."

b.

Id.

Additional Reporting Requirements Under the
Emergency Planning Community Right-To-Know Act

Apart from the CERCLA reporting requirements set forth above, EPCRA imposes

additional reporting requirements - not only for CERCLA "hazardous substances" but also for

a subset of hazardous substances designated by EPA as "extremely hazardous substances."

EPCRA’S reporting requirements are triggered where a release of a hazardous substance or an

extremely hazardous substance exceeds the RQs. The list of hazardous substances and their

respective RQs is discussed above and attached as Exhibit E (40 C.F.R. § 302.4). The list of

extremely hazardous substances and their respective RQs is attached as Exhibit H (40 C.F.R.

§ 355, Apps. A and B).

EPCRA provides that whenever there is a release of a CERCLA hazardous substance or

an extremely hazardous substance that is equal to or greater than its RQ, the owner or operator

of the shipyard or facility immediately notify:

. the community emergency coordinator for the local emergency
planning committee of any area likely to be affected by the release;
and

the emergency
affected by the

response commission of any state likely to be
release.
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40 C.F.R. § 355.40(b). If there is no local emergency planning committee, the owner or operator

must notify the local emergency response personnel. Id. Finally, if the release occurs during

transportation, or during storage incident to transportation (if the stored substance is moving

under active shipping papers and has not reached the ultimate consignees), the owner or operators

must call 911 or, if 911 is not available, the local emergency operator. Id. § 355.40(b)(4) (ii).

Where notice of a release is required the following information must be provided:

the chemical name or identity of any substance involved in the
release;

whether the substance is an extremely

an estimate of the quantity released;

the time and duration of the release;

hazardous substance;

the media into which the release occurred

any known or anticipated acute or chronic health risks
with the emergency and, where appropriate, advice
medical attention necessary for exposed individuals

proper precautions to take as a result of the release,

associated
regarding

including
evacuation, and

the names and telephone numbers of the person or persons to be
contacted for further information.

Id. § 355.40(b)(2); see also 55 Fed. Reg. 30,632 (July 26, 1990). In addition, "as soon as

practicable" after the release, the shipyard or facility must provide a written "follow-up

emergency notice" that must

reiterate and update information provided in the oral notice;

describe actions taken to respond to and contain the release;
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identify any known or anticipated health risks associated with the
release; and

where appropriate, give medical advice for exposed individuals.

Id. § 355.40(b)(3).

Failure to give notice as set forth above can result in the imposition of civil penalties of

up to $25,000 per violation per day — up to a daily maximum of $75,000. Id.  355.50(a). In

addition, criminal sanctions may be imposed for knowing and willful violations of the

requirements. Id. § 355.50(b).

2. Response Action

A major purpose of the notification requirements is to alert the appropriate government

officials to releases of hazardous substances that may require rapid response to protect human

health, welfare and the environment. EPA may respond whenever there is a release or a

substantial threat of a release of a hazardous substance or other pollutants or contaminants into

the environment that may present an imminent and substantial endangerment. Although EPA will

assess each release on a case-by-case basis, in most cases, it will evaluate the reported releases

but will not perform or require the facility owner to perform a cleanup.

If EPA determines that some response is required it has authority under CERCLA to:

order the parties who are responsible for the release to clean up the
contamination (CERCLA Section 106(a)); or

clean up the contamination itself and recover its cleanup cost from
the responsible parties (CERCLA Sections 104, 107).

A private party’s failure to comply with a cleanup order risks civil penalties of up to $25,000 per

day, in addition to a requirement that it reimburse the government for any costs that the

government may incur in performing the cleanup called for in the order, plus three times the
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government’s costs pursuant to CERCLA’s "treble damages" provision. CERCLA Sections

106(b)(l), 107(a), and 107(c)(3); 42 U.S.C. §§ 9606(b)(l), 9607(a) and (c)(3).

In light of the severe sanctions for noncompliance, shipyards generally will want to

comply if they do receive an administrative order. However, a shipyard may be able to recover

its compliance costs after the response action is completed, if it can establish: (a) that the

response actions called for in the order were inconsistent with EPA’s regulations (set forth in the

National Contingency Plan (“NCP”), 40 C.F.R. Part 300), or (b) that it is not a liable party for

the site. CERCLA Section 106(b)(2).

Perhaps the greatest relevance that CERCLA may have to shipyards in the context of

restoration is not that the government would decide to become involved through the enforcement

mechanisms outlined above, but that the shipyards may want to recover their own cleanup costs

against other private parties, pursuant to CERCLA’s private cost recovery provisions. To do so,

however, shipyards will need to ensure that the cleanup is performed in a manner that is

consistent with EPA’s regulations (again set forth in the NCP, 40 C.F.R. Part 300). Similarly,

shipyards may want to seek to recover their costs through actions brought under RCRA, or even

state law. The requirements for recovery under these theories — particularly under

CERCLA — are complex and otherwise beyond the scope of the Restoration Guide, but they are

important to bear in mind whenever a cleanup is undertaken for which other parties may share

responsibility. See M. Hill, "Private Party Cost Recovery Actions in the Wake of KFC Western

v. Meghrig and Other Recent Developments," 30 Chemical Waste Litigation Reporter 454

(August 1995) (discussing cost recovery under

Exhibit I).

CERCLA, RCRA and state law) (attached as
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C. THE CLEAN WATER ACT

The Clean Water Act (formally known as the "Federal Water Pollution Control Act"), is

the federal law governing the discharge of pollutants to "navigable waters," which are broadly

defined to include nearly all waters, even wetlands. See 33 U.S.C. §§1251-1385. The CWA

also sets forth reporting and response requirements for the accidental discharge of RQs of oil and

hazardous substances consistent with the requirements set forth in CERCLA, see Section II.B.1.

Finally, the CWA applies to the contamination of sediments, and it governs all operations that

involve "dredging" or "filling."

1. Direct Discharges of Pollutants - NPDES Permits

The primary control mechanism under the CWA is the National Pollutant Discharge

Elimination System ("NPDES") permit program. EPA has delegated NPDES permitting authority

to all but 10 states    nd the District of Columbia. State programs must meet federal standards

at a minimum, and state standards are often more stringent than federal.

The NPDES permit program regulates the direct discharge of pollutants from "point

sources" to waters of the United States. As their name implies, point source discharges are those

that enter navigable waters through a pipe or outfall of some other kind of conveyance. Point

source discharges typically include: process wastewater (including wash waters and bilge water);

contact and non-contact cooling waters; and storewater discharges associated with industrial

activity or construction.

 T h e s e  i n c l u d e Alaska, Arizona, Florida (EPA approval for wastewater discharges
pending), Idaho, Maine, Massachusetts, New Hampshire, New Mexico, Oklahoma and Texas.
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Generally, NPDES permits are issued on an individual basis; however, some "general"

permits may apply to allow facilities to make discharges of various kinds without the need to

apply for and receive a separate, individual permit. These general permits are published by EPA

in the Federal Register for the nondelegated states      and by states in their state equivalent

publication for the delegated states. To discharge pursuant to a general permit, facilities generally

must file a "Notice of Intent" for coverage under the permit in advance of any discharge, typically

48 hours in advance.

If an operation does not qualify for a general permit discharges must be made under an

individual NPDES permit. Individual permit applications are time-consuming and expensive.

It can take several months or more to collect the necessary information have the application

analyzed by the regulatory agency (generally EPA or its state counterpart), and have the permit

issued. (NPDES permit regulations are found at 40 C.F.R. Part 122.) NPDES perm

(individual or general) must be renewed every five years.

NPDES permit conditions are based upon technology and/or water quality standards.

Individual NPDES permits are tailored to the circumstances of a particular shipyard and the

particular point source covered by the permit. Periodically, EPA studies different industries to

determine if "set" discharge limitations should be applied on an industry-wide basis. EPA studied

the shipbuilding and repair industry in the 1970s, but concluded that, "[t]his industry is such that

numerical effluent limitations are impractical and difficult to apply in a manner which could be

monitored . . . ." EPA "Draft Development Document for Proposed Effluent Limitations

An up-to-date list of general permits can be obtained from EPA’s General Permits
Information Exchange ("GPIX") database, at (202) 260-8858 or (202) 260-6057. One example
of a general permit is discussed below, at note 16.
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Guidelines and Standards for the Shipbuilding and Repair Industry (Point Source Category),"

(Dec. 1979); see also "Guidelines for the Development of Best Management Practices for the

Shipbuilding and Repair Industry," NSRP Dec. #0353 (July 1992). Therefore, NPDES permit

writers are free to consider shipyard facilities on an individual basis and are restricted only by

considerations of general technology, local water quality standards, and the facility’s

implementation of what are kuown as "best management practices"  

Restoration projects may affect currently permitted discharges by increasing or decreasing

effluent flow or pollutant concentrations (e.g., by expanding or decreasing one’s production

operations). Moreover, if restoration requires the pumping and treating of contaminated

groundwater, any discharge of the treated groundwater must be done in accordance with an

NPDES permit. Therefore, current NPDES permits should be reviewed carefully to determine

if changes resulting from a restoration project will cause permit violations. Facility restoration

may require the operator to obtain a new NPDES permit, if the increased discharge cannot be

made within an existing permit’s limitations. However, some restoration activities might be

tailored so that they do

construction activity that

not require permitting under the NPDES program. For example,

disturbs less than five acres may not require an NPDES permit for

stormwater. See id. § 122.26(b)(14)(x).~ In addition not all "industrial" stormwater

Even though EPA decided not to develop effluent limitations guidelines specifically for
the shipbuilding and repair industry, the Agency has included shipyards in its planned effluent
limitations guidelines for Metal Products and Machinery industries (Phase II) that may be
proposed within the next three years. MP&M Phase I effluent limitations guidelines that may
affect some shipyard operations were proposed on May 30, 1995 (60 Fed. Reg. 28,209).

l Construction activities in nondelegated states that disturb more than five acres may fall
under a general permit provided that the discharger develops sediment and erosion controls,

(continued...)

38



discharges require permits. EPA has specifically defined "stormwater associated with industrial

activity" to mean only certain primary activities, such as most manufacturing, landfilling,

recycling, and transportation-related activity that includes vehicle maintenance or equipment

cleaning operations (see 40 C.F.R. § 122.26(b) (14)(i-xi)). Shipyards are facilities for which

stormwater discharge permits will be required.

If, during a restoration project it becomes apparent that a shipyard will need to discharge

wastewater or stormwater not included within its permit or to exceed one or more of its existing

discharge limits, the shipyard must notify the appropriate authority (either EPA or a delegated

state agency) to negotiate a means by which the discharge can be made. The permitting authority

may be able to issue the shipyard a permit modification pursuant to 40 C.F.R. §§122.62-63,

124.5. Under the NPDES program, permits may be modified based upon a written request by

the permittee, if it is shown that there are material and substantial alterations or additions that 

occurred after permit issuance that justify the application of permit conditions that are different

or absent in the existing permit.

Finally, NPDES permits that are issued by "delegated" states are enforceable by both the

state and EPA. In addition concerned private citizens may, in some circumstances, initiate legal

actions for continuing violations of the CWA in what are commonly referred to as "citizen suits."

CWA Section 505.

       (...continued)
implements storm water pollution prevention plans, provides flow attenuation and generally
reduces pollutant loadings from construction activities. 57 Fed. Reg. 41175 (Sept. 9, 1992).
Most delegated states have promulgated similar general permits.
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POTW’S local pretreatment program (which, in turn is prescribed by the CWA).

develop pretreatment programs or enter into contractual relationships with companies

POTWs

who are

indirect dischargers in order to ensure that the POTW can meet its own discharge limits.

As with direct discharges, if during a restoration project it becomes apparent that a

shipyard will need to initiate a discharge or exceed one or more of its POTW discharge limits,

the shipyard must notify the POTW to negotiate a means by which the discharge can be made.

This may require submission of a baseline sampling and analysis report (40 C.F.R. § 402.12).

Modification requirements for indirect dischargers are usually contained in the POTW’s

pretreatment program regulations.

3. Reporting of spills

Section 311 of the CWA requires EPA to regulate the unintended discharge of oil and

CWA hazardous substances (which area subset of CERCLA hazardous substances, contained in

Exhibit E), and are listed in 40 C.F.I. §117.3, Exhibit J. Where discharges of oil or CWA

hazardous substances in excess of their RQs are made, facilities must immediately report them

to the Coast Guard’s National Response Center

The CWA requires the Coast Guard to notify the appropriate state agency. CWA Section
31l(b)(5). However, there may be state or local laws that require the shipyards to report to state
or local agencies as well.
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requirements apply not only to releases that may occur during a restoration project, but also to

past releases that may be discovered during restoration.

water quality standards, or (2) cause a film or sheen upon or discoloration of the surface of the

water or adjoining shorelines or cause a sludge or emulsion to be deposited beneath the surface

of the water or upon adjoining shorelines. 40 C.F.R  §§5110.3-110.5.

The list of CWA hazardous substances includes hundreds of substances. These substances

and their RQs range from 1 pound to 5,000 pounds, as measured over a 24-hour period and are

contained in Exhibit J. 40 C.F.R § 117.3.

The federal government may elect to remove the spilled substance and assess the removal

costs against the responsible person. However, if a release was caused solely by an "act of God,"

an "act of war," or a "third party," the owner or operator of the facility will not be held

responsible for these costs. Indeed if in such circumstances, the owner or operator removes the

released oil or hazardous substance, the owner or operator may be able to recover its removal

costs from the federal government. CWA Section 31l(i).

Owners of facilities with oil discharge potential are required to prepare Spill Prevention

Control and Countermeasure ("SPCC") Plans. See 40 C.F.R. Part 112. SPCC Plans must be

reviewed and certified by a Registered Professional Engineer, must be made available to EPA for

on-site inspection and may be required to be submitted to EPA for approval. Id.  §§ 112.3(d),

(e). In some circumstances, EPA may require amendment of the SPCC Plan. Id. §112.4.

The term “oil” is broadly defined to include “oil of any kind or in any form, including,
but not limited to, petroleum, fuel oil, sludge, oil refuse, and oil mixed with wastes other than
dredged spoil.” 40 C.F.R $110.2.
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4. Sediment and Water Ouality

The CWA is one of several federal statutes that provide authority for EPA to address the

problem of contaminated sediment. This authority has, in turn, been delegated to several distinct

offices within EPA and resulted in confused, often overlapping federal efforts to quantify and

address ecological or human health risks posed by contamination in sediment.

To streamline its decision-making, and to promote consistent assessment of risk

management of contaminated sediment EPA developed and published a "Contaminated Sediment

Management Strategy." The strategy has four strategic goals: (1) prevent further sediment

contamination that may cause unacceptable ecological or human health risks; (2) clean UP

sediment contamination that adversely affects water bodies or their uses, or otherwise presents

risks to human health or the environrnment (3) ensure that sediment dredging and dredged material

disposal are managed in an environmentally sound manner; and (4) develop and consistently

apply methodologies for analyzing contaminated sediment.

To achieve these goals, EPA has said that it will undertake six initiatives. First, EPA will

assess whether sediment is contaminated, using standard toxicity test methods and chemical-

specific sediment quality criteria. This process will lead to the development of a national

inventory of sites and sources of sediment contamination (the National Sediment Inventory). This

inventory will be used by EPA to target sites for contaminated sediment assessment prevention

and remediation. These actions will enable EPA to focus on cleaning up the most contaminated

water bodies and avoid further contamination.

Second, EPA will undertake preventative activities aimed at regulating the use of

pesticides and toxic substances that accumulate in sediment. EPA proposes to use acute sediment
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toxicity tests to support chemical registrations under the Federal Insecticide, Fungicide and

Rodenticide Act and TSCA. EPA also will develop effluent limitations guidelines for industries

that discharge sediment contaminants in significant amounts.

Third, EPA proposes using various environmental statutes - including CERCLA, RCRA,

CWA, TSCA,

responsible for

the Rivers and Harbors Act and the Oil Pollution Act - to require parties

pollution to perform remediation.

Fourth, EPA will develop technical guidance regarding dredged material testing, dredged

material disposal site selection, and disposal alternatives. The Agency seeks to ensure the

disposal of dredged material in an environmentally sound manner.

Fifth, EPA will undertake research to develop and validate new chemical-specific sediment

criteria and other sediment assessment methods, improve understanding of the transfer of

sediment contaminants through the food chain, and develop and evaluate the range of

technologies for remediating contaminated sediment.

Finally, EPA will initiate public outreach programs to demonstrate the Agency’s

commitment to sediment management efforts and wiIl produce regular status reports on sediment

management activities. EPA believes its strategy will be the "keystone" to a much broader

Federal government strategy for the management of contaminated sediment.

Thus far, EPA’s new contaminated sediment management strategy has not resulted in

relieving or increasing current regulations directed at activities that affect sediments. However,

despite the Agency’s desire to streamline the decision-making process and promote consistent

assessment of risk management of contaminated sediments, it is likely that EPA’s strategy will

lead to added expense and regulatory burden for shipyards. Therefore, shipyards should consider
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how sediment at or near  the shipyard may be affected during restoration. In planning restoration

activities, a shipyard may decide to prioritize those activities that affect sediment under current

laws and regulations.

5. Dredge Disposal

In addition to the requirement for NPDES permits for regulated discharges, the CWA

demands that parties obtain separate permits whenever they want to conduct "dredge" or "fill"

activities in waters (including wetlands) of the United States. These permits are issued under

Section 404 of the CWA. See 33 U.S.C. §1344.

The U.S. Army Corps of Engineers bears primary responsibility for administering the

Section 404 program.

Section 404 applies to essentially any form of marine construction activity, and many

forms of remediation or other restoration activities. For example, dredging, placing pilings for

most kinds of industrial development, and similar activities generally may require a Section 404

permit. Significantly, however, the Corps has taken the position that permits are not required for

pilings used in wharves, piers, and many other structures that traditionally have not substantially

harmed aquatic functions. A Regulatory Guidance Letter regarding application of Section 404

to pilings is attached as Exhibit K. 58 Fed. Reg. 17,209, 17,211 (April 1, 1993).

Obtaining a Section 404 permit is a multi-stage process. Thus, as with NPDES permits,

the process should be initiated well in advance of any restoration project (typically 6 to 10

months). One stage requires the Army Corps to prepare an environmental assessment ("EA").

Where the "EA" or other information indicates that the project will have a "significant impact"

on the environment the Corps must prepare a more detailed document, called an environmental
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impact statement ("EIS"). 42 U.S.C. § 4332; 33 C.F.R. Part 230. Although in such

circumstances preparation of the EIS is, ultimately, the Corps’ responsibility, private entities are

generally required to prepare the EIS under the Corps’ guidance and supervision.

A permit must also be obtained from the Corps before dredged or fill material may be

placed or redistributed in wetlands. 33 U.S.C. § 1344(a); 33 C.F-R. §323.3. The definition of

the term "wetland" is extremely broad, and criteria related to an area’s hydrology, vegetation and

soils all play a part in determining whether an area is a "wetland." 40 C.F.R. § 230.3(t); see

generally Corps of Engineers Wetlands Delineation Manual, and EPA’s Wetland Identification

and Delineation Manual.

The definitions of "dredged" and "fill" material are also broad including virtually any

solid material (e.g., sand, dirt, pilings) that is placed or redistributed in a wetland. 33 C.F.R.

§ 323.2(c), (e). The substantive environmental criteria for determining appropriate disposal sites

for "dredged" or "fill" material are detailed in the federal regulations. See 40 C.F.R. Part 230.

For example, to comply with disposal site guidelines, Section 230.30 requires a shipyard to

consider the potential impact of the disposal on threatened or endangered species.

The disposal of dredged sediment from a harbor or waterway to an ocean site could also

be subject to the Marine Protection, Research and Sanctuaries Act ("MPRSA," also known as

the "Ocean Dumping Act"). Thus, prior to disposing of dredged sediments in the ocean,

shipbuilders must review MPRSA requirements. See 33 U.S.C. §§ 1401-45; 40 C.F.R. Part 227.

Finally, just as certain "general" permits apply to cover various direct discharges of

pollutants (See Section II.C.1, above, Section 404 provides "nationwide permits" that allow parties

to conduct certain dredge or fill activities without obtaining an individual permit. The nationwide
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permits (and the special conditions that must be met for them to apply) are set forth at 33 C.F.R.

Part 330 Appendix A (attached as Exhibit L), and include activities such as:

of air

"The repair, rehabilitation or replacement of any
previously authorized, currently serviceable,
structure or fill . . . .";

"Outfall structures and associated intake structures
where the effluent . . . has been permitted . . . .";

"Discharge of material for backfill or bedding at
utility lines";

"Bank stabilization activities"; and

"Minor works, fills, or temporary structures required
for the removal of wrecked abandoned, or disabled
vessels, or the removal of man-made obstructions to
navigation."

D. THE CLEAN AIR ACT

The Clean Air Act establishes a national framework for the attainment and maintenance

quality standards. The national ambient air quality standards ("NAAQS") establishes

national standards for six "criteria" pollutants: carbon monoxide nitrogen oxides ("NOx"); sulfur

dioxide; particulate matter ("PM-1O"); lead and ozone (precursors of which are volatile organic

compounds ("VOCs") and NOx). The CAA also regulates, among other things, the emissions of

189 hazardous air pollutants ("HAPs") that are specifically listed under CAA Section 112(b)

(Exhibit M).

The CAA provides EPA with authority to set standards and to delegate implementation

of its programs to the states. However, EPA retains oversight authority over the states to ensure

that CAA programs are implemented properly and that NAAQS are achieved within established

time frames.
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With respect to shipyard restoration activities, most CAA requirements will not be

triggered. However, a restoration project may subject a shipyard to the CAA’s requirements

pertaining to (1) asbestos; (2) permitting; and (3) EPA’s proposed National Emission Standards

for Hazardous Air Pollutants ("NESHAP") for shipbuilding and ship repair. These areas are

discussed below.

1. Asbestos and Related Notification, Demolitiont

Construction. and Disposal Requirements

One of the first NESHAPs promulgated by EPA was for asbestos. See 40 C.F.R. § 61,

Subpart M. The asbestos NESHAP establishes mandatory notification requirements as well as

standards for building demolition and asbestos disposal (including "galbestos," a common form

of asbestos-containing material).

The asbestos NESHAP is applicable to demolition activities in varying degrees, depending

upon the existence and condition of the asbestos material. "Friable" asbestos is the most heavily

regulated asbestos-containing material ("RACM”), and is subject to the full panoply of the

NESHAP requirements. Friable asbestos material is defined as any "material containing more

than 1 percent asbestos . . .

by hand pressure." Id.

requirements.

that when dry, can be crumbled, pulverized, or reduced to powder

Non-friable asbestos is subject only to the rule’s notification

Before a shipyard may commence demolition or any other activity that may disturb

asbestos material, it must provide EPA and the appropriate state agency with at least 10 days

notice. Id. § 61.145(b). Notification is required whenever a facility is to be demolished,

regardless of whether asbestos is actually present. Id. § 61.145(a)(l), (2). The notice must

include such things as the location of the demolition activity; a description of the facility and
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types of asbestos; the methods used to identify the presence of asbestos; an estimate of the

amount of asbestos, if any, to be removed, the amount of nonfriable asbestos that will remain in

place during demolition; and the scheduled dates of the demolition activity. Id.  61.145(b).

In addition to the notice requirements, the NESHAP establishes specific standards for the

demolition or renovation of structures that contain asbestos. For example, the NESHAP requires

that all friable asbestos be removed from the facility prior to demolition in accordance with

wetting, packaging, labeling, and other removal standards set forth in the rule. Id. § 61.145(c)(1).

Demolition activities must also be supervised by "at least one on-site representative, such as a

foreman or management level person or other authorized representative" who is trained in the

applicable NESHAP requirements. Id. § 61.145(c)(8). Once removed, the RACM must be

contained and disposed of at an EPA-certified asbestos disposal facility. Id. §61.150.

Non-friable asbestos that is in good condition and would not become friable during

demolition or disposal activities does not have to be removed prior to demolition except where

demolition will be by intentional burning. Id. §§ 61.145(a)(2) and (c). In addition, nonfriable

asbestos may be disposed of at any landfill that is permitted to accept demolition debris.

Significantly, both friable and nonfriable asbestos must be shipped in marked vehicles pursuant

to EPA’s asbestos shipping requirements. Id. § 61.150(c),(d).

Shipyards that transport asbestos-containing material offsite must maintain shipment

records that contain the following information: name and address of the local, state, or EPA

Regional office responsible for administering the NESHAP program the approximate quantity

shipped; the name, location and telephone number of the disposal site; the date transported; the

name of the transporter; and a certification that the asbestos material is being shipped in
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accordance with the NESHAP standards. Asbestos shipping records must be kept on-site for

two years, and a copy must be provided to the disposal facility. Id.

2. Air Emission Limits and Permitting

Under the CAA stationary sources (such as shipyards) must obtain federal and/or state

air permits that establish source-specific emission standards before they may construct a new

source or modify an existing source. Depending upon their scope, shipyard restoration activities

could trigger air emissions permitting requirements. If a facility installs a new or modifies an

existing emission unit (e.g., a new painting or coating process unit), the facility could become

subject to federal and state Prevention of Significant Determination ("PSD") and/or New Source

Review ("NS") permitting programs, depending upon the amount of emissions generated from

the source and the attainment status of the region where the shipyard is located. PSD applies to

areas that have attained NAAQS (attainment areas); NSR applies to areas that have not

(nonattainment areas).

Under the PSD program, sources must demonstrate that the new or modified emission unit

will not contribute to a violation of the NAAQS, and must install "best available control

technology" on the new or modified emission unit.

Under the NSR program, before a source can construct or modify an emission unit, it

must: (1) offset projected emission increases of nonattainment pollutants with emission

reductions of those pollutants at existing facilities and (2) install control technology that achieves

the "lowest achievable emission rate" ("LAER").

A shipyard restoration that includes the construction or modification of an emissions unit

could also have ramifications under CAA Title V. Title V establishes a federal air permitting
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program designed to codify the emissions standards applicable to a source into one document the

Title V permit. Title V is applicable to "major" stationary sources. A major source is any

facility that emits criteria pollutants above the applicable major source threshold (which varies

depending upon the severity of air pollution in a particular region), or that emits 10 tons per year

of any one HAP or 25 tons of any combination of HAPs.

Emissions from a new process, or modification of an existing one, could cause a "non-

major" source to become major, thereby subjecting the shipyard to the Title V program. In

addition, a Title V source that already has a Title V permit may have to modify its permit to

accommodate the source modification. Title V permit modifications may involve prior public

notice and comment and a lengthy EPA review process, the results of which could delay

implementation of a restoration project for months or years. See 60 Fed. Reg. 45,530

(August 31, 1995).

In addition to federal permitting programs, states have their own permitting requirements

(e.g., construction permits) that could be triggered as a result of restoration activities. State

permitting programs could be applicable even if the restoration is relatively "minor," and

therefore must be reviewed in the context of virtually any restoration projects.

3. NESHAPs for Shipbuilding and Ship Repair

Although specific federal emission standards have not yet been established for shipyards,

EPA has recently proposed NESHAPs for shipbuilding and ship repair that would establish HAP

emissions at a level attainable by maximum achievable control technology ("MACT"). 59 Fed.

Reg. 62,681 (Dec. 6, 1994). EPA has also proposed that the MACT standard operate as the

Control Techniques Guidelines ("CTGS") for controlling emissions of VOCs and particulate
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matter ("PM- 10") to levels that may be achieved through adoption of best available control

measures ("BACM"). Id. at 62,682; see CAA Section 183(b)(4), 42 U.S.C. § 751l(b)(4). CAA

Section 183(b)(4) requires EPA to issue CTGs to reduce aggregate emissions of VOCs and PM-

10 into the ambient air from paints, coatings, and solvents used in shipbuilding and ship repair.

EPA’s proposed MACT standard would apply to any facility that has the potential to emit

10 tons per year of any single HAP, or 25 tons per year of any combination of HAPs. 59 Fed.

Reg. at 62,683. EPA expects that at least 25 shipyards will exceed this threshold. Id. The

proposed MACT standard would impose emission limits on the HAP content of 23 categories of

coatings used at shipbuilding facilities (e.g., general-use coatings, high gloss coatings, and

antifoulants). Id. Alternative means of compliance, other than using compliant coatings, may

be used if they are approved in advance by EPA. Compliance with the VOC limits would have

to be demonstrated monthly. Id.

E. TOXIC SUBSTANCES CONTROL ACT

The Toxic Substances Control Act is the principal statute governing the manufacture and

disposal of polychlorinated biphenyls. Shipyards undergoing restoration are likely to be subject

to TSCA requirements in two instances: First TSCA’s requirements will apply to the

remediation and disposal of PCB-contaminated soil, sediments, or other environmental media.

Second, facilities that have used PCBs in electrical components (such as transformers and

capacitors) may need to dispose of the PCBs, and must do so in accordance with TSCA’s

requirements.
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1. PCB Remediation

While constructing, modifying, or expanding a facility (or simply while auditing a

facility), shipyard managers may discover PCBs in soil or sediments that will require remediation.

To help facilities plan remediation, EPA promulgated its PCB Spill Cleanup Policy ("Spill

Policy") in 1987. The Spill Policy is attached as Exhibit N (40 C.F.R. § 761.120).

EPA’s Spill Policy applies to spills resulting from the release of materials containing

PCBs at concentrations of 50 parts per million ("ppm") or greater. 40 C.F.R. § 761.l(b); 59 Fed.

Reg. 62,788,62,792-793 (Dec. 6, 1994). As a simple example, any dredged sediments containing

PCB concentrations of 50 ppm or greater would be regulated. However, PCBs are also subject

to an "anti-dilution" rule, which means that PCB concentrations are determined by the

concentration of the original PCB source. Therefore, if the original PCB source (such as a

transformer) had a PCB concentration equal to or greater than 50 ppm, then the PCB-

contaminated media would also be regulated, even if the PCB concentration in the media has

been "diluted" to below the 50 ppm threshold.

The Spill Policy requires different cleanup standards, depending on the location of the

PCB spills and the exposure potential. For "restricted areas" (which include most industrial areas,

such as shipyards), the contaminated media must be cleaned to a PCB concentration of 25 ppm

by weight, but EPA can vary from the Spill Policy standards depending on certain site-specific

factors.

The Spill Policy itself applies only to spills that occurred after May 4, 1987. 40 C.F.R.

§ 761.120(a)(l). For prior spills, EPA’s Regional Offices determine the cleanup standards.
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However, the Regional Offices are likely to require cleanup standards that are the same as, or

similar to, the Spill Policy standards.

2. PCB Disposal

The disposal of PCBs is governed under Section 6(e) of TSCA and its implementing

regulations. See  40 C.F.R. Part 761. Under these regulations, both accidental and intentional

releases of PCBs qualify as PCB "disposal." The regulations apply not only to PCBs, but also

to (1) PCB articles; (2) contaminated media with PCB concentrations equal to or greater than 50

ppm; and (3) media contaminated by PCBs from a source containing PCBs at concentrations

equal to or greater than 50 ppm. These materials must be disposed of in a licensed PCB

incinerator, or a chemical waste landfill licensed to accept PCBs. 40 C.F.R. $$761.60,

761. 125(a)(2). However, the EPA Regional Administrator has the authority to grant variances

on a case-by-case basis. Because EPA has not delegated its TSCA authority to the states,

decisions concerning PCB disposal and cleanup remain with EPA’s Regional Administrators.

In a recently proposed rulemaking, EPA proposes alternative disposal methods for certain

categories of "large volume" wastes that would not pose an unreasonable risk of injury to health

or the environment. 59 Fed. Reg. at 62,790. The term "large volume" wastes includes such

things as dredged materials, contaminated environmental media and demolition waste, any of

which might have to be disposed of during a shipyard’s restoration. A brief summary of these

disposal methods and the proposed changes to the PCB rules is attached as Exhibit O (Sept. 11,

1995 Collier, Shannon Memorandum On EPA’s Proposed PCB Disposal Rule). The final

changes to the PCB rules are not expected to be promulgated until at least April 30, 1996.
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CHAPTER III

ENFORCEMENT CONCERNS

This Restoration Guide provides advice on how to conduct various restoration activities

in accordance with applicable environmental regulations and requirements. It would not be

complete, however, without identifying environmental enforcement concerns that might arise in

the context of restoration.

A shipyard company found to be in non-compliance with any one of a host of

environmental requirements may be exposed to civil fines of up to $25,000 per violation per day

under the Clean Air ACt, the Clean Water Act, CERCLA, RCRA, and several other environmental

statutes. Additionally, all the major environmental statutes include criminal liabllity provisions

that could expose not only a corporation, but also corporate officers, directors, and managers to

criminal liability. Recent case law demonstrates an increasing trend toward broad interpretation

of these criminal provisions, resulting in steep criminal fines and/or prison sentences even for

technical violations.~ Finally, a conviction of even a misdemeanor can, in some circumstances,

Moreover, many environmental statutes contain "citizen suit" provisions, under which
private citizens can, under some circumstances, sue to require compliance and, in some cases,
payment of penalties.

Furthermore, very recently private parties have taken advantage of the False Claims Act
31 U.S.C. § 3729 et seq. (originally enacted in 1863), to sue companies that contract with the
federal government for non-compliance with environmental or other laws. In a recent case,
Accudyne Corp. agreed to pay a fine of $12 million ($2.5 million of which went to the private
citizens who brought the suit) because, in the course of supplying electronic equipment to the
Defense Department, Accudyne had allegedly violated RCRA, CERCLA, and the Clean Water
Act but not disclosed those violations to the Defense Department. To date, most of the recent
False Claims Act claims have been filed in Ohio, but it may not be long before plaintiffs’ counsel
in other jurisdictions bring them as well.
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bar companies from qualifying for any contract with the federal government thus threatening the

lifeblood of most shipyards.

A. ENFORCEMENT TRENDS

The Clinton Administration reorganized EPA’s enforcement program in 1994 by merging

each program’s enforcement office into one office called the Office of Enforcement and

Compliance Assurance. EPA Administrator Carol Browner announced late last year that the

reorganization is intended to: (1) place an emphasis on targeting serious violators; (2) promote

pollution prevention strategies; and (3) encourage development of innovative approaches to long-

term compliance.

Notwithstanding the Clinton Administration’s recently stated focus on compliance

assurance, EPA maintained record levels of enforcement actions in fiscal year 1994, including:

525 new criminal investigations;

220 criminal cases referred to the Department of
Justice for prosecution;

1,597 administrative penalty actions; and

Additionally, each state has its own environmental statutes which may be more stringent
than federal laws. Last year alone, over state-law 11,000 enforcement actions were brought in
state and local courts against facilities and individual for violation of environmental laws. In
planning a compliance program, therefore, shipyards must be aware of state and local
environmental requirements as well as federal.
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The majority of the criminal investigations and prosecutions were brought under the Clean Water

Act and RCRA. The chart below demonstrates the breakdown of criminal enforcement activity

by statute:    

Statute/Program Area New Investigations Opened Referrals to DOJ

Clean Air Act 89 39

Clean Water Act 174 66

Wetlands 14 3

Safe Drinking Water Act 7 2

RCRA 173 74

CERCLA 21 12

TSCA 11 6

FIFRA 22 14

other 14 3

Total 525 220

The amount and size of penalties and fines collected by EPA also demonstrate the

Agency’s recently stepped up enforcement efforts. Penalty estimates for 1994 indicate a record

$128.4 million in civil fines and $36.8 million in criminal fines. Private party Superfund cleanup

commitments exceeded $1.4 billion, and $206 million was returned to the U.S. Treasury through

government cost recovery actions. Additionally, private parties spent over $747.5 million in

Information in this chart is from EPA’s Enforcement and Compliance Assurance Report
for Fiscal Year 1994.
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injunctive relief and supplemental environmental projects ("SEP     )   in non-Superfund cases

in 1994.

B.

As set

CORPORATE LIABILITY

forth above, a corporation’s non-compliance can lead to civil or administrative

liability, criminal sanctions, or suspension of contracting privileges.

1. Corporate Civil or Administrative Liability

A company can be held civilly liable under any of several environmental statutes where

the company is considered to be a responsible party. The civil liability provisions of the major

environmental statutes are as follows:

a. CERCLA. Section 107(a) makes a company
strictly, jointly, and severally liable for the cost of
cleaning up the release of any hazardous substances
at a site if the company is a potentially responsible
party ("PRP") as defined by the statute. Generally,
a PRP is defined as (1) a current owner or operator
of a facility where hazardous substances were
released; (2) a former owner or operator of such a
facility, if hazardous substances were disposed there
during the person’s period of ownership or
operation; (3) a person that arranged for the

Historically, EPA has sought monetary penalties exclusively in civil administrative actions.
However, in 1991, EPA established a policy to be used in administrative enforcement cases which
allows a party found in violation of an environmental statute to perform a SEP in exchange for
mitigation of an administrative penalty. In early May of this year, EPA’s Office of Enforcement
and Compliance Assurance issued a revised SEP policy entitled "EPA Interim Policy on
Supplemental Environmental Projects." The revised policy defines more precisely what kinds of
projects would be considered SEPs by the Agency, and it specifically identified seven categories
of projects that may qualify as SEPs. It also provides step-by-step procedures for calculating the
cost of a SEP and the percentage of that cost that may be applied as a mitigating factor in
establishing an administrative policy. Shipyards facing enforcement actions should consult with
counsel to determine whether and how to propose SEP actions in lieu of civil or administrative
penalties.
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treatment or disposal of hazardous substances that
were sent to such a facility or (4) a person that
transported hazardous substance to such a facility. 
PRPs may also be ordered to perform the cleanup.
Section 106(a).

b. RCRA. Section 3008(g) creates liability for any
person who violates any requirement of the statute,
and establishes a civil penalty of up to $25,000 per
day for each violation.

Sections 7002 and 7003 of RCRA also provide that
any person who has contributed or is contributing to
the handling, storage, treatment or disposal of any
solid or hazardous waste that may present an
imminent and substantial endangerment to health or
the environment may be required to clean up the
problem.

c. Clean Water Act. Section 309(d) and (g) authorizes
the government to bring a civil action or assess a
civil penalty whenever any person is in violation of
any condition or limitation of the CWA. Civil
penalties may be up to $25,000 per day per
violation. Administrative penalties may be up to
$10,000 or $25,000 (depending on the type of
violation) but may not total more than $125,000.

d. Clean Air Act. Section 113(b) authorizes EPA to
bring a civil action for penalties of up to $25,000
per violation per day for violation of the Act or a
SIP or permit issued thereunder. EPA may also
assess and collect administrative noncompliance
penalties against persons in violation of applicable
implementation plans or other provisions of the Act.
Section 113(d). These penalties may also run up to
$25,000 per day up to $200,000. Stationary sources
may also be required to pay a "noncompliance"
penalty equal to the amount of economic benefit for
any noncompliance. Section 120(a), (d); see Section
113(b).

e. SARA Title III. Section 325(a)(b) of EPCRA
authorizes civil penalties of up to $25,000 per day
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and administrative penalties of up to $25,000 per
violation for failure to comply with notification and
reporting requirements.

Where a corporation is found civilly liable under the environmental statutes, penalties will

be calculated based on EPA’s Civil Penalty Policy. EPA, Policy on Civil Penalties (Feb. 16,

1984). Under the policy, in establishing a penalty, EPA will consider: (1) the seriousness of the

violation; (2) the economic benefit to the company resulting from the violation; (3) the

company’s history of violations; (4) the company’s good faith efforts to comply with applicable

requirements; and (5) the economic impact of the penalty on the company. Counsel should be

consulted when negotiating the applicability and size of any civil penalty.

2. Corporate Criminal Liability

Virtually all environmental statutes contain criminal as well as civil sanctions for

noncompliance. However, the standard of conduct that will give rise to criminal liability varies

among the statutes. Most statutes require a "knowing or willful" violation of the statutory

provisions before imposing criminal penalti   .  This includes most of the major environmental

statutes (e.g., CERCLA, RCRA, TSCA), but the Clean Water Act and the Clean Air Act provide,

in some instances, for criminal penalties for negligent violations as well as knowing violations.

State laws may also impose criminal sanctions under a negligence standard. In California for

example, a shipyard undergoing restoration was convicted for various hazardous waste violations

under a standard of constructive knowledge only (i.e., that the shipyard knew or should have

known that it was violating the statute). This is the same standard as that of ordinary civil

The "knowing or willful" standard requires proof that the defendant acted deliberately with
an awareness of the probable consequences of his actions. But some courts have held that the
defendant need not know that his actions were illegal. See Section III.C.2. below.
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negligence. People v. Triple A Machine Shop Inc., No. A059887, 1995 Haz. Waste Lit. Rptr.

28975, slip op. at 3, 6-7 (Cal. App. June 30, 1995).

Some statutes impose greater sanctions where a violation endangers the health or lives of

individuals. Under the Clean Water Act, a corporation that knowingly violates specific sections

of the Act and also knows that the violation places another person in imminent danger of death

or serious bodily injury, may face criminal penalties of up to $1,000,000. CWA Section

309(c)(3). Similarly, under the Clean Air ACt, any person who knowingly releases a hazardous

air pollutant and knows that he thereby places another person in imminent danger of death or

serious bodily injury faces up to 15 years and $1,000,000 in frees. CAA Section 113(c)(5)(A).

And under RCRA, any corporation that knowingly transports, treats, stores, or disposes of

hazardous waste in such a way that it knows will place an individual in imminent danger of death

or serious bodily injury is subject to a fine of up to $1,000,000. RCRA Section 3008(e); see

United States v. Protex Industries, Inc., 874 F.2d 740 (lOth Cir. 1989) (upholding a criminal fine

of $7.6 million for placing employees in imminent danger by violating RCRA’s safety

provisions).

Corporations are presumed to have knowledge of the statutory requirements of the

environmental laws. Thus, the fact that a corporate officer may not have known whether a

company had a permit for a particular discharge will not be a defense to liability. See e.g.,

United States v. Hoflim 880 F.2d 1033 (9th Cir. 1989).

As noted, some statutes do not require a knowing or willful violation to convict a

corporation of criminal activity. Under the Clean Water ACt, a defendant may be criminally

liable for negligently violating the terms of the Act. United States v. Dee, 912 F.2d 741 (4th Cir.

60



1990), cert. denied, 499 U.S. 919 (1991). This negligence standard is established by showing that

the defendant corporation either acted or failed to act in a reasonably prudent manner, and

because of this action or inaction, a violation of the Clean Water Act occurred. While the

deftition of "reasonably prudent conduct" will vary depending on the circumstance, under this

standard at least some degree of inappropriate conduct on the part of the corporation must be

established by the government.

In addition to criminal prosecution under specific environmental statutes, corporations

have also been prosecuted under both the Racketeer Influence and Corrupt Organizations Act

("RICO"), 18 U.S.C. §1961 et seq., and the criminal conspiracy statute, 18 U.S.C. § 371, which

have their own standards of liability. See e.g., United States v. MacDonald & Watson Waste

Oil Co., 933 F.2d 35 (lst. Cir. 1991) (company indicted under RICO for violating waste disposal

laws and mail fraud).

3. Enforcement Through Prohibition on Government Contracts

Perhaps of greatest concern to shipyard facilities could be EPA’s authority to enforce

compliance with environmental statutes by suspending federal contracting opportunities. The

Clean Water Act and the Clean Air Act explicitly prohibit federal agencies from entering into a

contract for the procurement of goods, materials, or services with companies or other "persons"

who have been convicted of a criminal offense under these statutes, where the contract would be

performed at a facility at which the violation arose. See Clean Air Act § 306(a); Clean Water

Act $508. Moreover, although other environmental statutes do not include explicit mandatory

prohibitions on government contracting where criminal sanctions are imposed EPA may in its

discretion "debar" a company from receiving a government contract pursuant to either the federal

61



acquisition regulations or general agency discretionary debarment regulations. See 48 C.F.R. pt.

9.4 (Debarment Suspension and Ineligibility), and 40 C.F.R. Part 32 (Government Wide

Debarment and Suspension (Nonprocurement),

Free Workplace).

and Government Wide Requirements for a Drug

EPA is in the process of rescinding the implementing regulations promulgated pursuant

to the Clean Air Act and Clean Water Act debarment provisions, so that all EPA debarment

proceedings are done pursuant to the 40 C.F.R. Part 32 discretionary debarment procedure

regulations and the federal acquisition regulations. These regulations establish ten mitigating

factors that EPA will consider in determining whether to initiate debarment proceedings against

an individual or company:

1. Whether the contractor had effective standards of conduct
and internal control systems in place at the time of the
activity which constitutes cause for debarment or had
adopted such procedures prior to any Government
investigation of the activity cited as a cause for debarment.

2. Whether the contractor brought the activity cited as a cause
for debarment to the attention of the appropriate
Government agency in a timely manner.

3. Whether the contractor has fully investigated the
circumstances surrounding the cause for debarment and, if
so, made the result of the investigation available to the
debarring official.

4. Whether the contractor cooperated fully with the
Government agencies during the investigation and any court
or administrative action.

5. Whether the contractor has paid or has agreed to pay all
criminal, civil and administrative liability for the improper
activity, including any investigative or administrative costs
incurred by the Government, and has made or agreed to
make full restitution.
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6. Whether the contractor has taken appropriate disciplinary
action against the individuals responsible for the activity
which constitutes cause for debarment.

7. Whether the contractor has implemented or agreed
implement remedial measures, including any identified
the Government.

to
by

8. Whether the contractor has instituted or agreed to institute
new or revised review and control procedures and ethics
training programs.

9. Whether the contractor has had adequate time to eliminate 
the circumstances within the contractor’s organization that
led to the cause for debarment.

10. Whether the contractor’s management recognizes and
understands the seriousness of the misconduct giving rise to
the cause for debarment and has implemented programs to
prevent recurrence.

C. INDIVIDUAL LIABILITY

Over the last five to ten years, EPA and the Department of Justice have begun to focus

on individual as well as corporate liability under environmental statutes. The following sections

describe the standards used to impose civil and criminal liability on individuals.

1. Personal Civil Liabilitv

Individual liability under environmental statutes generally requires a finding that a party

falls within the definition of a "responsible person" under the statute in question. That

determination depends on the degree of control exercised by the individual over the corporation.

Courts have held individual officers personally liable for acts in which they participated, or for

which they were directly responsible. See Robertshaw Controls Co. v. Watts Regulator Co., 807

F. Supp. 144, 150-53 (D. Me. 1992) (corporate officers may be held liable under CERCLA where

they could have prevented the release at issue); United States v. Conservation Chemical Co., 619
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F. Supp. 162, 187-90 (W.D. Mo. 1985) (corporate officer who actively participated in the

management of a waste disposal facility can be held personally liable under CERCLA).

Although active participation in the day-to-day management of a company establishes

individual liability under most environmental statues, courts have also held liable those

individuals who have the capacity to control activities that are regulated by environmental laws.

For instance, in United States V. Northeastern Pharmaceutical& Chemical Co., 810 F.2d 726,744

(8th Cir. 1986), cert. denied, 48 U.S. 848 (1987), an officer was found liable under RCRA

because he was the corporate president and as such was "in charge of and

for all of NEPACCO’s operations . . . and he had the ultimate authority to

directly responsible

control the disposal

. . . . " That the president did not even work at the facility where the disposal occurred was not

a valid defense to liability. See also Kelley v. Thomas Solvent Co. 727 F. Supp. 1554, 1562

(W.D. Mich. 1989) (officer who had authority to prevent or significantly abate a release may be

held personally liable).

In light of judicial interpretations of the term "responsible person" and the extension of

liability to those corporate officials who exercise, or have authority to exercise, some control over

a company’s operations, it is clear that traditional notions of limiting corporate liability to the

corporate assets do not automatically apply in situations where the environmental statutes have

been violated. Accordingly, individuals who participate in waste management or disposal

decisions, and individuals who have the authority to exercise control over such practices, should

protect against personal liability by assuring themselves that the corporation is complying with

all applicable environmental statutes. Similarly, under the Clean Air ACt, any person who
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knowingly releases a hazardous air pollutant and knows that he thereby places another person in

imminent danger of death or serious bodily injury faces up to 15 years and $1,000,000 in fines.

2. Personal Criminal Liability

Corporate officers and managers of shipyard facilities should also be aware of the

potential for criminl liability to be imposed against an individual corporate official or manager

under environmental statutes. Most of the major environmental statutes contain a criminal

liability provision, generally imposing criminal liability where an individual "knowingly or

willfully" violates the statute, or a regulation or permit issued thereunder.  

However, recent court decisions have minimized the importance of the "knowing or

willfull" requirement by upholding criminal convictions in cases even where the individual was

not proven to have been aware of the statutory, regulatory, or permit provision prohibiting the

activity at issue. See United States v. Weitzenhoff, 35 F.3d 1275 (9th Cir. 1994) (upholding

convictions and 2-3 year prison sentences under the Clean Water Act where the defendant/plant

manager knew the facility was discharging pollutants, but did not know that the discharge

violated the facility’s NPDES permit), cert. denied. Mariani v. United States, 115 S. Ct. (1995);

United States v. Laughlin,  10 F.3d 961 (2d Cir. 1993) (upholding a sentence of over 3 years and

$600,000 in fines, holding that the defendant need not be aware of the RCRA regulations or the

act proscribed thereunder in order to be found to have "knowingly" violated the law), cert.

denied, 114 S. Ct. 1649 (1994). Both of these courts reasoned that in the area of environmental

EPA’s Office of Criminal Enforcement has said that it plans to issue new guidance in the
Fall of 1995 that will urge EPA investigators to focus their efforts on individuals who are
individually culpable, instead of simply targeting officials who could have or should have known
about the violations. Inside EPA, Vol. 16, No. 3, at 1 (Sept. 8, 1995).
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law, where the laws are aimed at protecting against dangerous substances, knowledge of a

statutory or regulatory restriction is unnecessary to find criminal liability.

The implications of these cases for the shipyard industry are far-reaching. Under these

precedents, corporate officers and managers found to have committed even technical violations

of environmental laws, including permit violations, may be criminally sanctioned without any

finding of intent to violate an environmental regulation or even knowledge that an action is in

violation of an environmental restriction.
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CHAPTER IV

ENVIRONMENTAL AUDITING

In the face of increasingly complex environmental requirements, many companies have

conducted environmental audits as a tool to improve overall compliance management.

Environmental audits (sometimes called "environmental assessments") can identify, and allow

companies to manage, potential problems concerning regulatory compliance or liability.

Companies also use environmental audits to assess property, such as when they are either buying

or selling. In the context of restoration activity, an audit may be used to gather baseline data on

shipyard conditions as a critical first step in the restoration planning process.

However, an environmental audit can be a two-edged sword. Particularly where

appropriate steps are not taken to shield audit reports from discovery by third parties (both public

and private), and where problems that are encountered are not corrected or otherwise addressed,

an audit might serve to increase a company’s exposure to-liability by serving as a "road map" to

the identification of problems, and as a dangerous tool that may be used by one’s opponents in

court or other contexts. Moreover, in some circumstances companies may be obligated to

disclose problems encountered in an environmental audit to the Securities Exchange Commission,

at least where the audit reveals releases or other problems that may impact the company’s capital

expenditures, earnings, or competitive position. See 17 C.F.R. §§ 229.10 l(c)(xii), 229.303(a).

This chapter describes environmental audits, the procedures to be followed in performing

an audit and various practical and legal issues surrounding the performance of an audit and the

protection of audit information.

67



A. THE ENVIRONMENTAL AUDIT

The environmental audit is one component among many in environmental management

programs that companies generally should employ to ensure timely identification of environmental

problems. Among other components of a solid environmental management program are: 

● the existence of a clear environmental policy, defined by top
management

● clear paths of responsibility and accountability;

● adequate procedures to identify legal requirements;

● knowledge of the potential environmental impact of the company’s
products and services;

● established plans to address environmental emergencies or other
issues that may arise;

● a well-organized document management system,

● adequate employee training; and

● adequate resources for appropriate corrective action.

In a nutshell, the environmental audit is the component of an environmental management

program that evaluates the effectiveness of the program as a whole, and it generally consists of

two portions, or "Phases."

Phase I. In most cases, Phase I of an environmental audit will often be conducted by the

company and include the collection and review of various existing internal records, the gathering

of environmental baseline information, and the conducting of interviews. The requirements of

a Phase I property audit have been standardized by the ASTM.

f This list is taken from the International Standards Organization, Draft Environmental
Management Standards (revised 1995).
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Records collected should include those related to:

● air emissions;

● hazardous waste storage, handling, and transportation

● water discharges;

● reporting requirements; and

● workplace safety conditions.

In addition, the company will likely want to collect (or create):

● a physical description of the facility (topography, geology, and
hydrology);

● a description of the historic use of the property (determined through
a title search and aerial photographs); and

● a listing of regulating agencies (federal, state and local).

Finally, the company may want to interview employees, operations managers, and other

individuals with information relevant to the subjects outlined above.

Phase II. A Phase 11 assessment involves more detailed research and/or sampling and

testing of air, water, and soil on-site to further determine whether any contamination exists, and

to focus on "problem" areas identified through the Phase I assessment. A Phase II assessment

requires a consultant with expertise in environmental data collection to obtain and analyze the

results.

B. DOCUMENT MANAGEMENT

To facilitate the initial audit (and future audits), environmental record files should be

maintained, containing all documents essential to managing the facility’s environmental program.
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These include:

copies of laws, regulations, permits, corporate policy statements,
and other requirements or guidelines applicable to the business;

records of monitoring and inspection activities;

permits in effect and permit applications pending;

regulatory agency contacts;

facility layout and description

air emission records, effliuent/outfall data, water monitoring data,
description of solid and hazardous waste and disposal methods, and
waste monitoring data (including manifests);

description of past practices;

description of water supply;

SPCC plans, emergency response plans, and disaster plans;

pertinent correspondence;

routine and non-routine reports to government agencies; and

relevant OSHA documents.

With the exception of privileged and other sensitive documents (which should be kept

separately, to avoid inadvertent disclosure), environmental records should be centrally filed and

kept at least as long as required by law. However, reports of audits should generally be retained

only until the next audit and any corrective action is completed.

The above documents, coupled with a detailed checklist      will provide the basis to

Companies performing an audit will want to follow a checklist  to ensure that the audit
covers all relevant aspects of a facility’s operations. Although somewhat outdated, one example
of such a checklist is contained in "Environmental Compliance Inspection Checklist For

(continued...)
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initiate an environmental assessment. However, the decision to initiate an assessment should not

be made until after evaluating the liability issues that the audit report or other documents might

present, as discussed next.

C. DISCLOSURE OF AN ENVIRONMENTAL AUDIT

As noted, an environmental audit may generate evidence of violations or contamination,

which could lead to liabllity and cleanup obligations. Attempts to force disclosure of an

environmental audit will generally arise either in au agency investigation or in litigation brought

by a regulatory agency or even by private individuals (e.g., residents surrounding the facility).

Legislation to protect environmental audits from disclosure is now pending (HR. 1047, the

"Voluntary Environmental Self-Evaluation Act"). Passage of the legislation in a form that would

provide substantial protection is far from certain.

In its 1995 Interim Enforcement Policy on Voluntary Audits ("Policy"), EPA has said that

it will not routinely request audit reports; however, EPA offers no guarantees of confidentiality

of audits. 60 Red. Reg. 16,875 (April 3, 1995) (Exhibit P). EPA’s Policy is intended to provide

incentives for companies to self-audit, disclose any discovered violations to EPA, and correct the

violation. One incentive is that EPA will not request an audit to trigger an enforcement

investigation. EPA has also said that it will not seek what is known as the "gravity" or "punitive"

component of a penalty for violations that it discovers because of information disclosed through

a voluntary audit. However, EPA has made clear that it may seek "economic benefit" penalties,

such that companies are required to pay for whatever economic benefit they may have gained

(...continued)
Shipbuilding Facilities, NSRP Dec. #0345 (April 1992). This document was prepared under
contract to NSRP by NASSCO and Collier, Shannon, Rill & Scott.
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from their noncompliance. Moreover, the Policy allows EPA to retain some discretion over

whether to apply the Policy to a particular case, and thus, provides little guarantee against

disclosure or misuse. In addition and significantly, it is the Department of Justice (and not EPA)

who determines whether criminal enforcement actions will be brought because of disclosures

made in an audit, and DOJ is not bound by EPA’s Policy (although DOJ would likely consider

it).

Significantly, EPA’s Policy does not address whether audits are or should be protected

from disclosure to third parties. Parties who are involved in litigation generally may obtain

discovery of materials that are “relevant” to the subject matter of the pending action. Therefore,

where environmental audits or underlying data are relevant to an ongoing action, they may be

discoverable.

To prevent the involuntary disclosure of a relevant audit, a party would have to establish

that the audit is “privileged” or otherwise protected from disclosure. The most common

protection is that which applies to “attorney-client communications.” A second applies to “work

product,” which

litigation.” Fed.

the creation of

is defined in the federal rules as work that is conducted “in anticipation of

R. Civ. P. 26(b)(3). A third and increasingly emerging source of protection is

various state statutes barring the discovery of audits that companies have

voluntarily conducted of their facilities. Finally, some courts have recognized a “self-evaluation”

privilege in some circumstances, even in the absence of a protective statute.

Various requirements of these protections are set forth below. With each of the

protections, however, it is important to bear in mind that the company that is asserting the

privilege has the burden of proving that each of these requirements is met.
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1. Attorney-CIient Privilege

The attorney-client privilege protects communications made in confidence to an attorney

by a client (or potential client) for the purposes of obtaining legal advice. Several cases have

applied the attorney-client privilege to environmental audits. See, e.g., Olen Properties v.

Sheldahl. Inc., No. CV 91-6446-WDK 1994 U.S. Dist LEXIS 7125 (C.D. Cal. Apr. 12, 1994).

Generally speaking, the elements of the attorney-client privilege are

• That the communication must have occurred between a client (or
prospective client) and the client’s attorney (or prospective
attorney);

• That the communication was made to obtain or provide legal
advice; and

• That the communication has not been disclosed to any third parties,
other than persons who are agents of the client or attorney.

See United States v. United Shoe Machinery Corp., 89 F. Supp. 357,358-59 (D. Mass. 1950).

The “client” can include a company and its employees, particularly those who are in a

decisionmaking position. Although less certain, the privilege might also apply where the

communication was made (or forwarded) to a consultant, particularly if the consultant was

retained by an attorney to act as the attorney’s agent. The application of these rules varies

somewhat among jurisdictions, however, and even among judges within a particular jurisdiction.

It is important to bear in mind, therefore, that there is no guarantee that an environmental audit
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2. Work Product Doctrine

Although rare, in some circumstances an environmental audit may be protected from

discovery under what is known as the “work product doctrine.” Olen Properties, supra. To fall

within this exception, however, the audit must have been created “in anticipation of litigation.”

In the context in which most shipyard restoration will be conducted – e.g., to expand, sell,

or simply to clean up the facility — the work product doctrine would not apply, because the work

is not done in anticipation of a particular court case & “litigation”). However, in some

instances — such as where liability issues may arise in an ongoing lawsuit, or in anticipation of

a potential lawsuit– the doctrine may apply. Significantly, the doctrine applies not only to work

done by an attorney, or even sent to an attorney, but may extend to work done by anyone,

provided that it was done in anticipation of litigation. However, counsel needs to be involved

in developing an audit that will fall within the work product doctrine.

3. Statutory Self-Evaluation Privilege

In recent years, fourteen states have created a statutory “self-evaluation privilege” for

environmental audits. As shown in Exhibit Q, these states are: Arkansas, Colorado, Idaho,

Illinois, Indiana, Kansas, Kentucky, Minnesota, Mississippi, Oregon, Texas, Utah, Virginia and

Wyoming.

The extent of the various state protections are set forth in more detail in Exhibit Q.

Generally speaking, however, these statutes permit companies to claim outright that any

environmental audit that is conducted is protected from disclosure. Some are more limited,

permitting companies to obtain immunity for violations that are discovered in an environmental

audit, provided that the violations were voluntarily disclosed and promptly corrected.
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Among the common requirements of most statutory protections are that documents

comprising the environmental audit report be labeled “Environmental Audit Report: Privileged

Document.” The privilege is lost if it is asserted for a fraudulent purpose, if the material shows

evidence of ongoing non-compliance, or if compliance efforts were not promptly initiated.

Finally, EPA has taken the position that it may gain access to audits, even in states with audit

privilege laws, and has said it will “scrutinize enforcement more closely” in such states. EPA

Enforcement Manual, Monthly Bulletin, at 4-5 (July 1995).

4. Judicial Self-Evaluation Privilege

The self-evaluation privilege was originally a judicial creation designed to protect certain

internal documents from discovery. The privilege has been developed through case law and

applied in cases involving medical peer review, affirmative action, and securities investigations.

The self-evaluation privilege has not yet been applied to environmental audits when the

government requests audit information but it has been applied in private party litigation.

Reichold v. Textron, 157 F.R.D. 522 (N.D. Fla. 1994).

While the courts have not universally accepted the privilege or set concrete parameters,

they will generally look to whether the information sought resulted from an internal review

involving confidential self-analysis, and whether disclosure of the internal review will serve or

harm the public interest.

D. PRACTICAL STEPS

The protections outlined above may be used independently of the other. A summary of

the requirements of the various protections and the steps that parties should consider to maximize

the availability of these protections is set forth below:
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• •Outside and corporate counsel should tightly control all meetings
and documents related to an environmental audit.

•It must be made clear that counsel’s participation in the
communications is to provide legal advice, as opposed to business
or other advice. The request for the attorney to provide legal
advice relating to the audit should be made clear (e.g., by a written
request to the attorney from the company, or as an introduction to
any letter or memorandum written by the lawyer or consultant
concerning the information provided).

•The front of the audit and related documents should be marked
“Privileged and Confidential.” Where a document is believed to
be protected because of the work product doctrine, the document
(or the context of the document) should identify in an obvious
manner the litigation (even if the litigation has not yet begun but
is merely “anticipated”) for which the document was created.

•The audit and related documents generally should not be shared
with anyone other than the attorney or the client. Although, in
some cases, disclosure to a consultant or other agent of the attorney
or client is necessary and will not result in a waiver of privilege,
such disclosure should not be made without prior consultation with
counsel. Preferably, the third party should be retained by the
attorney as the attorney’s agent.

•With the exception of privileged and other sensitive documents
(which should be kept separately, to avoid inadvertent disclosure),
environmental records should be centrally filed and kept at least as
long as required by law. However, reports of audits should
generally be retained only until the next audit and any corrective
action is complete.

•Environmental audits are more likely to be protected if prepared
with an eye toward furthering the public interest. The audit should
include a statement regarding the corporation’s environmental
policy and how it relates broadly to the public interest.

Audits should comply with and advance the goal of any internal
corporate policy statements, as well as applicable federal, state, and
local laws.

•Environmental audits should be written to reflect the internal, self-
evaluative, and self-analytical nature of the process.
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•A corporation should consider the nature and purpose of the audit,
to determine which of the various protections may be available.

•As for state statutory protections, each state law (summarized in
Exhibit Q) should be consulted as to the specific requirements.

In sum, an environmental audit is an important component of an overall environmental

management program to help a company identify and manage environmental compliance.

Document retention is important to provide the tools for the checklist and the audit itself. The

decision to conduct an audit, however, must be made by the company and its counsel, after an

initial review of the potential problems at the site, the likelihood of cleanup or other

requirements, and the liability issues surrounding possible disclosure of the audit.

The practical steps set forth above should be taken to preserve the company’s options in

litigation and otherwise. In some circumstances, however, there may be compelling reasons to

disclose the audit results (e.g., if the audit can exonerate the company or if it can reduce penalties

in an enforcement action). Legal counsel must be consulted to determine whether to audit, how

to maximize protections against unwanted discovery, and whether the protections should be raised

in a given case.
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CHAPTER V

RESTORING OR PURCHASING CONTAMINATED PROPERTY:
BROWNFIELDS PROGRAMS

The term “Brownfields” generally refers to contaminated industrial or commercial facilities

where expansion or redevelopment may be hindered by fear of liability or by other concerns

related to the contamination. Estimates of the numbers of such sites run as high as 450,000.

Office of Technology Assessment, “State of the States on Brownfields,” at 2 (June 1995).

Twenty-one states have implemented programs to encourage the cleanup and/or

development of these sites. Many state programs are also designed to promote the voluntary

cleanup by owners of contaminated property at active sites. As used herein, the term

“Brownfields” refers to both of these types of programs.

The states with active programs are: California Colorado, Connecticut, Delaware, Illinois,

Indiana, Maine, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, New Jersey, North

Carolina, Ohio, Oregon, Pennsylvania, Tennessee, Virginia, Washington, and Wisconsin. AIl but

four of these states added their programs in just the last four years, and others are expected to

follow. Furthermore, EPA has indicated (though not guaranteed) its willingness to honor

assurances that are provided by states,27/ and Congress is now actively addressing whether EPA

should adopt its own Brownfields program.28/

27/ See EPA Guidance On Agreements With Prospective Purchasers Of Contaminated
Property and Model Prospective Purchase Agreement, 60 Fed. Reg. 34792 (July 3, 1995). This
Guidance addresses instances in which EPA will reach agreements with (and provide liability
assurances to) prospective purchasers of contaminated property. It also provides a Model for such
agreements.

28/ E.g. H.R. 228 (introduced in 1994 and again in 1995). This year, Congressman Oxley,
(continued...)
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The Brownfields issue could be relevant to shipyard restoration in two respects. First, a

shipyard may want to expand its operations by purchasing neighboring land that is contaminated,

and may want some assurances or need further incentives to do so in light of the potential for

liability. Second, a shipyard that is operating on already contaminated land may obtain more

lenient cleanup standards and other advantages if it performs the cleanup voluntarily, without

prodding from EPA or a state agency.

State Brownfields programs can be critical in either context. Forty-five states now have

their own “Superfund” laws, roughly paralleling the federal Superfund statute (CERCLA),

discussed above. In addition, 18 states have various environmental requirements that must be met

before property can be sold or otherwise transferred. In New Jersey, for

operators of “industrial establishments” that use hazardous substances

example, owners

must investigate

and

the

condition of their property and develop a cleanup plan as a condition to the business or real

property being closed, sold, or transferred. N.J.S.A. 13:1K-6, et seq. (New Jersey Environmental

Cleanup Responsibility Act, or “ECRA”). Although most of the state programs would not extend

to the most severely contaminated sites (such as those that would be on the National Priorities

List), and although at this point obtaining a clean bill of health from state agencies does not

28/(...continued)
perhaps the most influential member of the House with respect to Superfund and other
environmental matters, proposed that:

If a party is conducting a cleanup at a Brownfields site pursuant to a state
program, EPA and private parties would be barred from commencing an
administrative or judicial enforcement action against it.

July 17, 1995 Statement on Reforming Superfund,  at 6-7.

79



preclude federal enforcement the state programs laws can be tremendously helpful in a number

of ways:

First, seven states offer assurances in some form against liability e.g., covenants not to

sue) for companies who purchase Brownfield sites or voluntarily clean up their own site. The

seven include California, Indiana, Massachusetts (as a pilot program), Minnesota, Ohio, Oregon,

and Virginia. OTA, “State of the States on Brownfields,” at 17 & n.39 (June 1995).

Second, where companies are allowed to initiate cleanups voluntarily and work

cooperatively with the states in performing the cleanup, the companies can avoid some of the cost

and delay associated with enforcement driven programs. Under such an approach for example,

remediation and state certification might take less time.

Third, cleanup costs may be lower because some state programs allow regulators to

consider future use of a site when determining cleanup standards. Thus, for example, a site in

an industrial area might not need to meet residential cleanup standards.

Finally, many state programs offer additional benefits, such as technical assistance or even

financial support (such as finding for site assessments or cleanup).

In sum, 21 states already provide some assurances or at least incentives to shipyards who

may want to purchase contaminated property or voluntarily clean up their own property, and more

states are expected to follow. EPA has indicated that it will honor state assurances, at least to

some degree, and Congress is considering legislation that would go so far as to bar enforcement

at Brownfield sites. Shipyards in any of the “Brownfield” states will want to review these laws

before undertaking restoration efforts, moreover, shipyards in every state could be affected by

pending federal legislation. In some cases, the Brownfield programs may provide enough
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protection or other incentives for a company to purchase adjoining yet contaminated properties

that are needed for expansion; in others, the programs may be sufficient for a company to

undergo restoration now, to avoid risk of an enforcement driven (and thus longer and more

expensive) cleanup later on.



CHAPTER VI

CLEANUP STANDARDS AND CRITERIA

Once a determination is made that remediation will be conducted either voluntarily or

under the direction and control of a state or federal agency, the next difficult task is the selection

of cleanup criteria. In this context, “cleanup criteria” means the concentration of chemical

constituents that will be allowed to remain in the soil, sediment or groundwater after cleanup, or

that will not require cleanup.

There exists no single source of federal or state cleanup standards applicable to all

remediation activities. Instead, facility operators must consult several potential sources of cleanup

standards and negotiate, when necessary, for acceptable limits.

The sources of cleanup criteria include the following:

A. background levels;

B. levels of detection;

C. technology-based limits;

D. existing standards and guidelines, including:

1. drinking water standards;

2. RCRA corrective action levels;

3. RCRA universal treatment standards and contaminated
debris;

4. proposed hazardous waste identification rule (“HWIR") exit
criteria;

5. RCRA characteristic thresholds;

6. Superfund soil screening levels;
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7. Superfund applicable relevant and appropriate requirements
(“ARARs");

8. PCB spill policy cleanup criteria; and

E. risk-based levels.

A. BACKGROUND LEVELS

Because the goal of a cleanup action may be perceived as removing the environmental

burdens caused by a manufacturing operation, and therefore any potential future liability, natural

background levels of chemical substances are often used as the starting point for determining

whether contamination exists.

All metals and many organic substances occur in nature in varying concentrations. Once

the natural background level is known, it makes little sense to require cleanup to lower levels.

Therefore, background levels will usually provide a baseline for some constituents.

Other chemicals, however, do not occur in nature and therefore have no natural

background levels. For these, any concentration in the environment implies potential liability.

However, some of these chemicals are so ubiquitous that natural atmospheric deposition has

created a de facto background level. To determine actual background levels for elements in soils,

one must either consult established public sources or collect data in “pristine” locations on or near

the cleanup site.

elements in soils.

The U.S. Geological Survey routinely collects data on background levels of

Levels can range in concentration by orders of magnitude. The decision of

what constitutes acceptable background levels at any particular site is generally a matter of policy.

In selecting background levels, one must also determine whether to use the highest, lowest

or average values in a range or statistically derived value. EPA has published a reference on

statistical methods for groundwater and uses these methods in determining whether groundwater
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contamination has resulted from RCRA permitted treatment, storage and diSposal facilities. See

EPA, “Statistical Methods for Evaluating Groundwater Monitoring Data from Hazardous Waste

Facilities” (1988). For soils, EPA normally will accept actual site data

impacted portions of a facility and use the mean concentration to

contamination has occurred.

from non-industrial

determine whether

B. LEVELS OF DETECTION

Some chemical constituents are considered so hazardous that cleanup criteria are driven

by the levels of detection, when health-derived cleanup concentrations are lower than the ability

of instrumentation to measure. There is no single list of acceptable detection limits. Instead, the

level of detection will be affected by the sample matrix, the presence of other contaminants, and

the analytical instrumentation. As technology evolves, the limits of detection are lowered. The

list of analytical methods that EPA generally considers acceptable may be found in “Test Methods

for Evaluating Solid Waste. Physical/Chemical Methods,” EPA Publication No. SW-846 (3d ed.

1986).

C. TECHNOLOGY-BASED STANDARDS

In some cases, cleanup standards can be affected by the ability of technology to remove

contaminants from the environment. Technology-based standards are used also to determine

when waste materials may be placed on the ground as part of the cleanup. Under RCRA, wastes

are first treated using best demonstrated available technology before they may be placed on the

ground. The level of treatment achievable by BDAT becomes the land disposal restriction

(“LDR”) for the waste.
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For contaminants already in the soil or groundwater, EPA may require the use of specified

technologies and thereby create a de facto cleanup standard for residual contamination. There

may be many soil and groundwater cleanup technologies available depending upon the nature of

the site and contamination. These technologies are constantly evolving. Some of the more

common technologies include solidification/stabilization, soil vapor extraction, biological

treatment, soil washing, thermal absorption, incineration, and vitrification. Groundwater cleanup

technologies include air stripping, carbon absorption, biological treatment, oxidation and

physical/chemical treatment (Ph adjustment, settling, etc.).

EPA provides data on these technologies through its innovative treatment technologies

data base. The database is available from EPA by calling the ITT Hotline at 800-245-4505.

D. EXISTING STANDARDS AND GUIDELINES

The most common sources of cleanup levels are those contained in existing federal and

state regulations and guidelines. These are often based upon statutory requirements such as

RCRA or CERCLA or, at the state level, by statutes dealing with protection of groundwater.

Because these standards in some cases have been peer-reviewed or used in other cleanup actions,

they have precedential value and effect.

However, these standards in many cases were not intended to fit every circumstance.

Therefore, shipyards can argue innovatively in

criteria for each cleanup. Some of the more

federal level include the following:

seeking to pick and choose the most appropriate

common forms of regulations/guidelines at the
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1. Drinking Water Standards (MCLGs or MCLs)

Maximum contaminated level goals (“MCLGs”) and maximum contaminant levels

(“MCLs”) are drinking water standards established under the Safe Drinking Water Act, and are

set forth in Exhibit R (40 C.F.R. pt. 141, subpt. F). The MCLGs are established at levels deemed

necessary to protect public health. These have policy effect but are not legally binding. The

MCLs are adopted after cost considerations are taken into account and are enforceable. See id.

subpt. G (Exhibit R). Both MCLGs and MCLs are included as ARARs in establishing cleanup

levels under CERCLA, as discussed below.

2. RCRA Corrective Action Levels

These levels were established as part of EPA’s proposed RCRA Corrective Action Rule

(published on July 27, 1990) and are used as default values in setting cleanup levels at solid

waste management units under the RCRU corrective action program. See 55 Fed. Reg. 30,798,

30865-873 (July 27, 1990) (Exhibit S).

3. Universal Treatment Standards

On September 19,1994, EPA published Universal Treatment Standards (“UTS”) to replace

existing waste and source-specific land disposal restrictions and treatment standards for

contaminated soils prior to land disposal. See 59 Fed. Reg. 47,980,48,047-106 (Sept. 19, 1994)

(Exhibit T). The rule contains treatment standards for more than 200 organic and metal

constituents for both wastewaters and non-wastewaters. For organic constituents, the proposed

UTS are expressed as a total concentration level for each constituent. For metals, the UTS are

expressed as levels measured in the leachate extract using the Toxicity Characteristic Leaching

Procedure (“TCLP”). EPA has recently proposed additions to the UTS that would increase the
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numbers of organic and metal-bearing constituents subject to the standards. EPA has also

established treatment standards and methods of treatment for contaminated debris. See 40 C.F.R.

$268.45, attached as Exhibit U.

4. Proposed HWIR Criteria

In addition to the UTS, EPA is about to propose exit criteria for hazardous constituents

in contaminated media under the HWIR The HWIR exit criteria are expected to be levels of

toxic constituents in contaminated soil or groundwater below which media will no longer be

considered contaminated or subject to RCRA jurisdiction.

5. RCRA Characteristic Thresholds

The TCLP and the toxicity characteristic (“TC”) were promulgated by EPA in 1990. See

40 C.F.R. § 261.24; Exhibit V. Under the toxicity characteristic, waste containing any one of

38 constituents (including metals, pesticides and organics) are regulated as hazardous if, during

a laboratory leaching procedure, the wastes leach constituents at concentrations that exceed

specified threshold levels. The toxicity characteristic is considered the entry level for regulation

of wastes under RCRA. Generally, the regulatory levels for TC constituents were derived using

health-based concentration limits and dilution and attenuation factors. The health-based limits

were taken from one of three sources: (1) MCLs; (2) oral risk-specific doses (“RSD”) for

carcinogenic compounds using a 10-5 risk level; and (3) reference doses (“RfD”) for non-

carcinogens.

6. Superfund Soil Screening Levels

These levels are similar to RCRA corrective action levels and serve as default values in

establishing soil criteria for cleanup under CERCLA. See Draft Soil Screening Guidance, EPA
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Publication No. EPA/540R-94/l01 (1994) (Exhibit W). These levels are highly conservative

and, if met, imply that no further cleanup is required to protect public health and the

environment. The soil screening levels may not be appropriate at sites that are being cleaned up

as industrial property and that can be restricted from further use by children and other sensitive

“receptors.”

7. PCB Spill Policy

PCB spill cleanups are governed by the TSCA. Under TSCA, EPA has established

cleanup standards for restricted and unrestricted sites. See Section II.E and Exhibit N, above.

8. Superfund ARARs

Remedial actions performed at Superfund (CERCLA) sites must address any hazardous

substances, pollutants or contaminants that will remain onsite to the degree required by any

standard that is legally “applicable. . . or. . . relevant and appropriate” under the circumstances

of the release. 42 U.S.C. § 9621(d)(2). Thus, not only must site cleanups generally comply with

MCLGs and other federal cleanup standards, but they must also comply with such state and local

standards as may be “applicable or relevant and appropriate.”

E. RISK-BASED LEVELS

The determination of risk-based cleanup levels for any particular site can be an

enormously complicated task, but is often necessary to avoid the imposition of extremely

conservative default criteria. A risk assessment consists of a toxicity evaluation and exposure

assessment. Critical factors that may influence the risk assessment include exposure pathways,

potentially exposed populations, frequency and duration of potential exposure, transport and fate
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of the chemical in the environment, and site characteristics such as paving, fencing, and distance

to potential receptors.

For exposure assessments, the key is to identify all relevant exposure pathways and site

“receptors.” The exposure pathways will, in turn, depend upon exposure scenarios. The most

common scenarios are for industrial and residential exposures. Other scenarios may include

utility workers, recreational exposures, and agricultural pathways. Normally, the residential

exposure scenarios will produce the most conservative results and will be used by regulators

unless the property owner can demonstrate that unrestricted exposures are unlikely to occur.

Once the exposure scenarios are established, the potential routes of exposure must be considered.

These may include ingestion of groundwater or incidental quantities of soil, ingestion of fruits,

vegetables, or fish that have been exposed to contamination, inhalation of vapors or dust, or

dermal contact with water or soil. The receptors for each of these exposure routes may be school

children, workers, residents, trespassers, etc.

The toxicity evaluation is the amount of each constituent to which a receptor may safely

be exposed. This level will differ based upon whether the pollutant is a chronic or acute health

risk, and upon the means and duration of exposure. EPA has established a daily RfD for many

chemicals. The RfD is defined as an estimate, with an uncertainty factor, of the daily exposure

to human populations (including sensitive subgroups) that is likely not to pose an appreciable risk

of deleterious effects during a lifetime. The RfD is expressed in terms of milligrams per

kilogram (ppm) of body weight per day. The RfD is a useful reference level from which to

gauge the potential adverse health effects of a chemical at other dose levels. Ordinarily, doses
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below the IfD will not likely cause adverse health effects, but may not be perceived as “risk

free.”

For carcinogens, EPA uses a weight-of-evidence scheme to rank chemicals under a

classification system including:

A. carcinogens;

B. known probable carcinogens;

1. limited human evidence but sufficient animal
evidence of carcinogenicity;

2. inadequate or no human evidence, but sufficient
animal evidence;

C. possible human carcinogens;

D. not classifiable as to human carcinogenicity; and

E. evidence of non-carcinogenicity in humans.

The potential carcinogenicity of any particular chemical is derived from the slope factor of the

dose response relationship of the carcinogen using a linear multi-stage model at the upper

95 percent confidence limit of the slope. Using this model, EPA can conservatively calculate a

plausible upper bound estimate of the probability of the excess cancer risk for unit of dose over

a lifetime. For other chemicals, which are not known or suspected to be carcinogens, EPA seeks

to establish a low dose level at which there is no observed adverse effect.

In sum, shipyard facilities facing potential cleanup actions must carefully choose and be

prepared to defend the use of appropriate cleanup criteria. The choice of cleanup criteria will

play a significant role in determining the ultimate cost and feasibility of any environmental

restoration. Among the many factors that must be taken into account in selecting criteria and
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arguing for less stringent criteria are the intended future use of the property and limitation on the

routes of exposure.



CHAPTER VII

MANAGING THE RESTORATION PROCESS

There is no “right” way to conduct environmental restoration. Unfortunately, there are

innumerable ways in which a restoration activity can go wrong. The purpose of this chapter is

to provide some practical advice on managing the restoration process to avoid the pitfalls that

frequently occur.

The keys to a successful restoration are awareness, planning and coordination. The only

way to avoid regulatory traps is to be aware of them. As early in the process as possible, the

shipyard manager should begin to evaluate the regulatory programs that may become involved.

Will the facility be excavating soil, dredging sediments, demolishing buildings, or curtailing use

of waste management units or process units in which waste materials may remain? What are the

implications on existing permits? Will a new process produce new or different pollutants? Will

additional waste materials need to be managed? These and other questions need to be considered

before the process begins.

The best way to initiate the planning process is through close coordination between

management and production personnel and the environmental engineer or facility manager. Once

the project scope is established, the environmental engineer or facility manager should commence

a detailed environmental review of the proposed action. This review may take the form of an

audit. If properly controlled, the audit document will likely enable a shipyard to manage the

information confidentially until decisions are made regarding the necessary and appropriate

actions, whether such actions include reporting, disclosure or cleanup. After the baseline audit

evaluation of environmental impacts is complete, the environmental manager must evaluate the
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effect of the project on the facility’s permits, compliance status, and reporting obligations. This 

will usually require the advice of a knowledgeable attorney because of the breadth and

complexity of the environmental laws and regulations. If this evaluation is conducted early in

the process, it may be possible to alter the project focus, scope, or even location to minimize

regulatory concerns. Indeed, in some cases, it may be better not to initiate a project at all if the

environmental implications make the project no longer worthwhile.

Once the project is planned and the environmental issues are known, the shipyard must

decide how to proceed. This will involve (a) selecting or negotiating the terms and conditions

for investigation and cleanup; (b) dealing with agencies; and (c) avoiding pitfalls.

A. NEGOTIATING TERMS

Because each environmental restoration activity is different, we cannot suggest the best

way to manage every restoration activity. If the activity is simple and can be conducted without

directly implicating any environmental permitting or regulatory requirement, it may be possible

to proceed without coordinating with or obtaining approval from state or federal environmental

regulatory agencies. This could be true for construction of buildings and facilities that do not

contain new sources of pollution.

within the scope of a nationwide

It may also be true for dredging or filling activities that occur

permit. Other actions, however, may require notification or

advance approval: Clean Air Act construction or Clean Water Act discharge permits for new

sources; RCRA generator notification, spill reporting, etc. Whenever soil or groundwater

contamination is involved, coordination with state or federal agencies will usually be necessary.

This need for coordination may result from the notification obligations that arise if restoration

activities reveal past spills that require reporting, or it may simply be prudent to obtain a formal
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imprimatur for the remediation to preclude the possibility that agencies may later question the

scope of the investigation or cleanup.

Although somewhat counter-intuitive, it may often turn out that the best way to proceed

with an investigation or cleanup is pursuant to the endorcement authorities of the environmental

statutes. Consent orders or consent agreements bring with them discretion and flexibility that

may not exist under the regulatory compliance requirements. For example, if a restoration

involves staging of contaminated soils after excavation, but prior to treatment or disposal, a

consent order can be used to avoid RCRA permits for storage or to modify the RCRA storage

requirements. Consent orders or agreements can also be used to supplant other applicable

requirements for shipyard permits or to provide additional time to obtain such permits. Consent

orders and agreements are not without risks, however. In nearly every case, they will contain

time schedules for implementing the necessary actions and will specify detailed requirements for

such actions. Failure to comply with the terms of such orders or agreements may be punishable

by civil penalties, the amounts of which may need to be stipulated in advance. Thus, if an

enforcement-related order or agreement is to be used, it must be carefully structured by counsel.

Part of the purpose of this negotiation process should be to secure as much flexibility as

possible. Orders or agreements should have language that allows the facility to modify its

obligations if new information is obtained. Unless clear violations of regulatory requirements are

involved, the order or agreement should not contain penalty or stipulated penalty provisions. The

purpose of the order or agreement should be carefully spelled out to ensure that all parties

understand that the document is intended to facilitate a cleanup, not to obstruct or complicate it.

Finally, whenever possible, the order or agreement should indicate that the action being taken
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pursuant to the document meets the requirements of the applicable regulations and laws a

consistent with the National Contingency Plan. This language will greatly ease the burden of

maintaining a subsequent cost recovery action if other potentially responsible parties are

identified.

A carefully drawn order will also assist shipyards in controlling costs. If the parties can

agree up front on the amount of information required for the selection of a remedy, the order can

help curb the usual pattern of sample collection and analysis, followed by a request for more

sample collection and analysis, ad infinitum. The order should be intended to encourage actual

cleanup, rather than to provide a mechanism for a never-ending environmental study of the site.

B. DEALING WITH AGENCIES

Any dealings with regulatory agencies require a fundamental understanding of the

jurisdiction and limitations of the agencies. Most shipyard restoration actions will be undertaken

pursuant to jurisdiction of state or local agencies based upon local groundwater protection

statutes, regulatory requirements, or delegated federal authority. Even in these cases, there may

be federal oversight as well. For every remedy involving PCB contamination, federal

involvement under TSCA will be required, because only EPA has authority under TSCA. One

of the first tasks, therefore, is to determine which agencies a shipyard will need to deal with and,

within the agencies, which branch or office. This is not an easy task, as lines of communication

and authority within agencies are often blurred. In every case in which a consent order is

negotiated, the agency will probably be represented by personnel from an enforcement office as

well as a program office (RCRA, air, water, etc.). Shipyard managers with experience in this

area probably have participated in meetings with agencies attended by as many as six to ten or
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more agency personnel each representing different departments or branches with some claim to

jurisdiction. Shipyards should attempt to streamline this process as much as possible to avoid

unnecessary delays and complications. However, it is important that all agencies with approval

authority be involved in the negotiations in some way to preclude future roadblocks. One way

to simplify the process is to narrow the issues as much as possible in the planning stage and not

invite or sanction agency involvement in parts of the plan that do not require agency oversight.

This task will require a thorough understanding of the legal issues involved in the projects.

Another technique is to initiate the process of communications at a higher policy level within an

agency and request that the agency appoint a single point of contact with authority to negotiate

on behalf of the department. Some agencies have ombudsmen with the responsibility to help

steer issues through the bureaucracy.

The need to understand and control agency bureaucracy29/ applies to actions involving

state agencies as well as EPA because the scope of jurisdiction between the federal and state

29/ In making decisions about the siting and operations of industrial facilities, federal agencies
have recently been instructed to consider what have come to be known as concerns of
“environmental justice.” Generally speaking, the term environmental justice refers to an effort
to ensure that environmental hazards are not disproportionately located near minority or low-
income populations. The President has ordered federal agencies to consider these issues when
making permitting and other decisions. See Exec. Order 12,898, 59 Fed. Reg. 7,629 (Feb. 11,
1994) (“promoting federal actions to address environmental justice in minority and low-income
communities.”)

It is not clear how this directive will impact shipyards. As noted, the impact will be seen
primarily in the contexts of new construction and expansion, but it may also be seen where
operations are changed such that new permits are required. At a minimum, shipyards should
expect that new construction, expansion and restoration will undergo scrutiny - both by
regulators and by minority or low-income communities -- to determine whether the activities are
likely to expose minority and/or low-income residents disproportionately to environmental risks
and burdens.
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governments and even between the offices within each level of government are not always clear.

Thus, shipyards need to account for the authority of EPA regions, vis-a-vis, headquarters, as well

as the overlapping responsibility between EPA and state agencies. Even in delegated states, for

example, EPA still retains veto authority over most permits. In addition, EPA always retains

authority to initiate enforcement action.

In many cases, shipyards may encounter information either in the course of the baseline

audit that precedes the restoration activity, or in conducting the investigation or cleanup itself that

requires disclosure or reporting. See Section II.B.1, CERCLA Spill Reporting, above. Violations

that are discovered in connection with environmental audits or assessments, voluntarily disclosed,

and promptly corrected may qualify for penalty mitigation. See EPA Interim Enforcement Policy

on Voluntary Environmental Audits, 60 Fed. Reg. 16,875 (April 3, 1995) (Exhibit P). Whether

the conditions of the EPA policy are met is a matter that must be carefully reviewed by counsel.

And, while the spill reporting requirements must be complied with, there usually exists a

considerable amount of discretion in determining how disclosures need to be made and for

negotiating the consequences of such disclosures. There is no simple answer to this question and

advice of counsel is usually warranted.

C. AVOIDING PITFALLS

In conducting restoration that involves cleanup activity, the overarching goal should be

to avoid RCRA jurisdiction whenever possible. Under CERCLA, for example, a cleanup can

avoid the need for treatment permits, if conducted onsite. Similarly, under CERCLA, a remedy

conducted onsite can, in some cases, minimize the applicability of LDRs. A RCRA-driven

investigation and cleanup does not benefit from the same degree of flexibility. Thus, under
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RCRA, placement of wastes on the ground incident to remediation may trigger LDRs and

stringent RCR4 storage requirements. This can make the process of remediation difficult if large

volumes of material need to be managed because, under RCRA, such materials can be managed

or stored only in RCRA tanks, containers or containment buildings. Such materials cannot be

placed on the ground unless LDR treatment standards have first been met. Avoiding RCRA will

also avoid RCRA permit requirements. RCRA permitting brings along with it the onerous

financial assurance requirements and the potential for facility-wide corrective action. Under

corrective action, a small restoration activity can become a facility-wide nightmare (requiring

cleanup of solid waste management units and more). Avoidance of RCRA whenever possible,

therefore, is an important planning goal.

Another planning goal is avoidance of enforcement liability. The sources of such liability

are numerous and are set forth in broad terms in Chapters II and III. Some of the key

enforcement concerns are penalties and reporting requirements. Failure to obtain or comply with

permits, false reporting or failure to report required information are sources of both civil and

criminal liability, or even suspension of federal contracting rights. Careful planning and

management of restoration activity are essential in minimizing these enforcement concerns for

the corporation as well as the facility managers.

The restoration process must be a team event form inception through completion. The

shipyard that makes wise use of its environmental managers, engineers and counsel throughout

this process will experience fewer delays, minimize potential liability, and save costs.
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means that PCB concentrations are determined by the concentration of the original PCB source

(e.g., transformers) and not by the concentration found in the contaminated media. 40 C.F.R.

§§ 761.l(b) and 761.120(a); see also 59 Fed. Reg. at 62,792-793. Thus, if the original PCB

source had a PCB concentration equal to or greater  than 50 ppm, PCB-contaminated soil would

be a federally-regulated material even if the PCB concentration in the soil is below the 50 ppm

threshold. In some states, PCB requirements apply to even lower concentrations. For example,

a California shipyard was recently convicted for failure to cleanup PCBS in a tank and on the

bern surrounding the tank where the PCBS exceeded a concentration of five ppm. People v.

Triple A Machine Shop, Inc.. No. A059887, 1995 Haz. Waste Litig. Rptr. 28975 (Cal. Ct. App.

June 30, 1995).

Pursuant to 40 C.F.R. § 761.60(a)(4), PCB-contaminated soil at concentrations of 50 ppm

or greater must be disposed of: (1) in an incinerator that complies with section 761.70; or (2)

in a chemical waste landfill that complies with section 761.75. EPA Regional Administrator, 

however, do have the authority to grant case-by-case variances.

B. PCB Spill Cleanup Policy

In 1987, EPA promulgated its PCB Spill Cleanup Policy (“Spill Policy”), set forth at

40 C.F.R. $761.120. The Spill Policy codifies the applicable cleanup standards for spills

resulting from the release of materials containing PCBS at concentrations of 50 ppm or greater.

The Spill Policy requires different cleanup standards depending upon the location of the PCB

spills and the exposure potential. The Spill Policy applies more stringent cleanup requirements

to “nonrestricted” areas than to “restricted” areas. For “restricted areas” (which include most
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industrial areas). soils must be cleaned up to 25 ppm. All contaminated soils resulting from the

cleanup of PCBS

§ 761.125(a)(2).

specific factors.

must be incinerated or disposed at a TSCA chemical waste landfill.

EPA has the discretion to vary from the Spill

The Spill Policy applies to all spills that occurred after May

However. most Regional Offices have procedures for facilities to

Policy based on certain

Id. 

site-

4,1987. Id. § 761.120(a)(l).

apply for variances from the

Spill Policy remediation requirements. Regional Offices also determine the cleanup standards for

spills occurring prior to 1987, and generally require such “old” spills to meet the same cleanup

standards as “recent” spills.

II. PROPOSED AMENDMENTS

EPA has proposed a number of modifications to the PCB disposal rules to “provide greater

flexibility in addressing the disposal of PCBs where specific conditions would allow for different

waste management activities” other than disposal via incineration or chemical waste landfills.

59 Fed. Reg. at 62,790 (Dec. 6, 1994). In the preamble to the proposed rule, EPA acknowledges

that there are alternative disposal methods for certain categories of “large volume” non-PCB

wastes that would not pose an unreasonable risk of injury to health or the environment. Id.

at 62,791.

The term “large volume” waste refers to wastes that, in general, are generated or managed

in greater volumes than when they were originally placed in service. Id. Thus, large volume

wastes include such things as dredged materials, contaminated environmental media, industrial

waste water treatment sludges, and demolition waste. EPA further subcategories large volume
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wastes into “PCB remediation wastes” and “PCB non-remediation wastes.” EPA’s proposed

disposal alternatives vary depending upon EPA’s characterization of the material.

A. PCB Remediation Waste

Pursuant to EPA’s proposed rule, “PCB remediation wastes” would include all

materials; commercial or industrial sludges in orcontaminated environmental media; dredged

from any pollution control equipment and soil, rags, and other debris generated as the result of

a spill cleanup. The focus of this memorandum is on the proposed disposal option for PCB-

contaminated soil.

Pursuant to EPA’s proposal, the cleanup of PCBs could be addressed through one of three

options: (1) self-implementing option, (2) performance-based option, and (3) risk-based option.

1. Self-imnlementing option

The proposed self-implementing option is modeled after the 1987 PCB Spill Cleanup

Policy (discussed above) and would apply to the cleanup and disposal of all PCB remediation

wastes, regardless of when the spill occurred. Similar to the Spill Policy, this option would

require that risk-based soil levels be achieved. However, in contrast to the Spill Policy, the

proposed self-implementing option would be based on the current PCB concentration of the soil,

not the concentration of the original source.

According to the proposed rule, the self-implementing option would not be applicable to

the following:

(1) PCBS that migrate into, or spills that result in the direct contamination of

• •surface and ground waters
•sediments in lakes, ponds, rivers, and streams
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•sewers and sewage treatment systems
•any private or public drinking water sources
•grazing lands
•vegetable gardens
•areas having human populations;

(2) any site that appears on CERCLA’S National Priorities List (“NPL”), is
subject to a RCRA Subtitle C permit, or is currently subject to any
enforcement action under any statute administered by EPA.

Id. at 62,862.

The self-implementing remediation option proposes on-site disposal to specified cleanup

levels of PCBS in the PCB remediation waste (contaminated soil). Three options are proposed:

(1) capping higher residual levels; (2) “treating down” from higher levels to lower levels on-site

using a non-chlorinated solvent washing process; and (3) microencapsulation or vitrification.

Under the self-implementing remediation option, cleanup levels would be more stringent

for high exposure areas than for low exposure areas. High exposure areas include residential and

commercial areas. Low exposure areas are located at least 0.1 kilometers away from residential

and commercial areas.

a. Hiph-exposure areas

The specific cleanup levels for high-exposure areas depend on whether the remediation

waste is “bulk remediation” waste or “non-porous” material. PCB-contaminated soil is included

within the definition of bulk remediation waste. Unless otherwise specified under the rule, the

general cleanup standard in high-exposure areas is one ppm. Cleanup of PCB-contaminated soil

may be accomplished by one or more of the following:

(a) Remove and dispose of all PCB-contaminated soils with PCB
concentrations greater than one ppm.
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(b)

(c)

(d)

Remove all PCB-contaminated soil with PCB concentrations greater than
10 ppm and place a clean (less than one ppm PCBS) soil cover of a
uniform thickness of a minimum 25 centimeters over the site where PCBS
remain in excess of one ppm. A cap of other clean non-porous material,
such as asphalt or concrete, at a minimum uniform thickness of
one centimeter may be used in place of the clean soil cover.

Extract PCBS from the PCB remediation waste with a solvent extraction
process according to 40 C.F.R. § 761.61(a) (many additional requirements).

PCB-contaminated soil may be microencapsulated or vitrified on-site. The
standard for treatment of PCB remediation waste where PCBS have been
microencapsulated or vitrified is less than 50 ppm as measured by the
Toxicity Characteristic Leaching Procedure (“TCLP”). Microencapsulated
or vitrified waste exceeding the threshold must be disposed at a RCRA
Subtitle C landfill or a facility approved by EPA.

59 Fed. Reg. at 62,862.

b. Low-exposure areas

Cleanup of PCB-contaminated soil in low-exposure areas must be accomplished using one

or more of the following:

(a)

(b)

(c)

(d)

Remove and dispose of all materials with PCB concentrations equal to or
greater than 25 ppm.

Remove and dispose of all materials with PCB concentrations equal to or
greater than 50 ppm if the disposal area is secured by a fence and a sign
containing a PCB Marking Label (“ML”).

Remove all materials greater than 100 ppm and place a clean soil cover of
an uniform thickness of a minimum 25 centimeters over the site where
PCBS remain in excess of 25 ppm. A cap of other impervious material
may be used in place of a soil cover.

PCB-contaminated soil may be disposed of onsite using a solvent
extraction process provided it meets the requirements of 40 C.F.R.
§ 761.61 (a)(4)(ii)(4).
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(e) PCB-contaminated soil maybe microencapsulated or vitrified onsite. The
level of treatment for waste that have been microencapsulated or vitrified
is 50 micrograms per liter TCLP. Wastes exceeding 50 mg/1 must be

 disposed of offsite at a RCRA landfill or another EPA approved facility.

Id. at 62,863.

PCB remediation waste may be disposed of either at the site that is being remediated or

at another site as otherwise allowed under the PCB regulations. Id. at 62,864. The proposed

rule, however, does not elaborate on the issue of onsite disposal.

2. Performance-based option

The performance-based option proposed at section 761.61 (b) includes the traditional

disposal technologies of high-temperature incineration, high-efficiency boilers, chemical waste

landfills, and alternative methodologies approved by the Regional Administrator. These

technologies are based on their peformance as currently required in the existing PCB disposal

regulations. The proposed amendments to the PCB disposal regulations do not include any

changes to the performance-based technology standards.

3. Risk-based option

The risk-based remediation option bases disposal requirements for PCB remediation waste

on the “potential risk to health and the environment resulting from residual PCBS in the PCB

remediation waste.” Id. at 62,798. Performance requirements could include destruction,

containment, restriction of access, deed restrictions, and other management controls. EPA’s first

preference would be to have a permanent remedy that allows for the least restrictive access and

land use restrictions. The second preference would be to impose greater protection of sensitive

ecosystems such as water resources, croplands, grazing lands, and residential areas than the self-
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implementing standards would provide. The third preference would be for destruction or

extraction instead of land disposal. The fourth preference would be the use of onsite or existing

offsite disposal facilities, as opposed to developing new offsite

Microencapsulation or vitrification would not be preferred technology if it

increases in the volume of waste sent to off-site TSCA disposal facilities.

disposal facilities.

caused unacceptable

The proposed rule at section 761.61(c) would authorize the Regional Administrator, based

on a site-specific risk assessment, to approve an application for different clean-up and disposal

requirements, provided that they would not pose an unreasonable risk of injury to health or the

environment. The evaluation of criteria for site-specific variances from the target levels (PCB

Spill Policy) would include: (1) risk factors associated with the PCB waste (i.e., volume,

concentration, physical state, toxicity, mobility), and (2) risk factors associated with the proposed

waste management option (i. e., safety, reliability, possibility of release to surface or groundwater,

current and future site use, technical feasibility, permanence of remedy, proposed institutional

controls, potential for PCB concentration, and waste minimization). Id. at 62,799.

Potential alternatives include, but are not limited to: thermal destruction such as infrared

thermal treatment or circulating bed combustor;

(rotary thermal desorber and fluidized bed) and

physical separation such as thermal treatment

solvent extraction (soil washing and liquified

gas); solidification/stabilization such as chemical fixation (encapsulation, in-situ inorganic

polymer, and silicates); in-situ vitrification biological treatment; and chemical dechlorination.

Such an approach would be harmonized with the Resource Conservation and Recovery Act
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(“RCRA”) and Comprehensive Environmental Response, Compensation. and Liability Act

(“CERCLA”) clean-up policies.

Applications for the cleanup and disposal of PCB remediation pursuant to a risk-based

approach must be made to the Regional Administrator. Approval from the Director, Chemical

Management Division must also be obtained if a facility wants to utilize a remediation process

not authorized under the self-implementation or technology-based options. Each application must

contain, among other things, information that based on technical, environmental, and other

storage, and disposal methods wouldconsiderations, indicates that the proposed cleanup levels,

not pose an unreasonable risk of injury to health and the enviromnent.

B. PCB Non-Remediation Wastes

Under EPA’s proposed rule, “PCB non-remediation wastes” include non-liquid bulk

material or debris from the demolition on buildings and other manmade structures, insulation and

gaskets that have a PCB concentration equal to or greater than 50 ppm, and other materials. Id.

at 62,799. The results of demolition processes may be that the source of PCB contamination in

these large volume wastes may not easily be identified. Id. at 62,800. Consequently, EPA

reiterates in the proposed rule that all wastes that contain 50 ppm PCBS or greater are regulated

for disposal.

The proposed disposal options for non-remediation wastes are similar to the disposal

options described above for remediation wastes. Under EPA’s proposal, non-remediation waste

could be disposed pursuant to one of three methods, discussed below.
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1. Risk-based disposal

EPA’s preference is to allow PCB non-remediation waste to be disposed of in a “well-

engineered and operated municipal solid waste landfill with appropriate monitoring to detect

releases of PCBS to the environment.” Id. at 62,800. Generators would have to obtain approval

from the Regional Administrator for the region where the waste would be disposed. In order to

obtain approval, the generator would have to demonstrate that based on technical, environmental,

or waste-specific considerations, the proposed disposal method would not pose an unreasonable

risk of injury to health and the environment. Id. at 62,865.

2. Leachability-based disposal

Under EPA’s proposed rule, PCB non-remediation waste could be disposed in a municipal

solid waste landfill if the level of PCB in the waste was less than 50 parts per billion TCLP and

the landfill was notified in writing 15 days prior to receipt of the material. This self-

implementing option would be available only to PCB non-remediation waste itself and not to any

material resulting from pretreatment. Id. at 62,800.

3. Performance-based disposal

PCB non-remediation waste would still be permitted to be disposed of pursuant to the

traditional options of incineration, chemical waste landfill, or pursuant to another method

approved by the Regional Administrator. Id.

III. CONCLUSION

EPA has proposed numerous amendments to its TSCA PCB disposal requirements.

Specifically, EPA has proposed various disposal options for “large volume PCB wastes” that take



National Shipbuilding Research Program
September 11.1995
Page 11

Collier, Shannon, Rill & Scott

into consideration the relatively small risk that such wastes pose to human health and the

environment. The proposed rule will not be promulgated as a final rule until at least April 30,

1996.



EXHIBIT P



National Shipbuilding
September 11, 1995
Page 11

Collier, Shannon, Rill & Scott
Research Program

into consideration the relatively small risk that such wastes pose to human health and the

environment. The proposed rule will not be promulgated as a final rule until at least April 30,

1996.



EXHIBIT P



Voluntary Environmental Self-Policing and
Self-Disclosure Interim Policy Statement

AGENCY Environmental Protection Agency
ACTION. Interim policy statement and request
for comment

SUMMARY The Environmental Protection Agen-
cy (EPA) announces and requests comment on an
interim policy to provide incentives for regulated
entities that conduct voluntary compliance evalu-
ations and also disclose and correct violations.
These incentives include eliminating or substan-
tially reducing the gravity component of civil pen-
alties and not referring cases for criminal prose-
cution where specified conditions are met. The pol-
icy also states that EPA will not request
voluntary audit reports to trigger enforcement in-
vestigations. This interim policy was developed in
close consultation with EPA’s regional offices and
the Department of Justice, and will be applied uni-
formly by the Agency’s enforcement programs.

DATES: This interim policy statement is effective
as interim guidance 15 days after publication, in
order to give the Agency time to coordinate imple-
mentation of the policy throughout EPA Head-
quarters and the Regions. EPA urges interested
parties to comment on this interim policy in writ-
ing. Comments must be received by EPA at the
address below by 60 days after date of publication.

ADDRESSES Submit three copies of comments
to the U.S. EPA Air Docket, Mail Code 6102, 401 M
Street, SW, Washington, D.C. 20460, attention:
docket #C-94-01.

FOR FURTHER INFORMATION CONTACT: Ad-
ditional documentation relating to the develop-
ment of this interim policy is contained in the
environmental auditing public docket. Documents
from the docket may be requested by calling (202)
260-7548, requesting an index to docket #C-94-01,
and faxing document requests to (202) 260-4400.
Hours of operation are 8 a.m. to 5:30 p.m., Monday
through Friday, except legal holidays. Additional
contacts are Geoff Garver or Brian Riedel, at (202)
564-4187.

SUPPLEMENTARY INFORMATION

I. BACKGROUND
A. Introduction

One of the Environmental Protection Agency’s
most important responsibilities is obtaining com-
pliance with federal laws that protect public
health and safeguard the environment. That goal
can be achieved only with the voluntary coopera-
tion of thousands of businesses and other regula-
ted entities subject to these requirements. Today,
EPA is announcing incentives for those who take
responsibility for voluntarily evaluating, disclos-
ing and correcting violations. These incentives, de-
veloped after nine months of public meetings. and
empirical analysis, are set forth in detail below
and take effect in 15 days. At the same time, EPA
expects to continue a dialogue with stakeholders
and consider further refinements to this interim
policy. The incentives that EPA is offering fall
into three distinct categories.

First, the Agency will completely eliminate
gravity-based (or “punitive”) penalties for compa-
nies or public agencies that voluntarily identify,
disclose, and correct violations according to the
conditions outlined in this policy. EPA will also
reduce punitive penalties by up to 75% for compa-
nies that meet most but not all, of these condi-
tions. Second, EPA will not recommend to the De-
partment of Justice that criminal charges be
brought against a company acting in good faith to
identify, disclose, and correct violations, so long as
no serious actual harm has occurred. Finally, the
Agency will not request voluntary environmental
audits to trigger enforcement investigations.

The incentives offered in this policy have been
structured above all to protect human health and
the environment. For example, even where the
conditions for mitigated enforcement are met,
EPA will reserve the right to collect full civil pen-
alties for criminal conduct, violations that present
an imminent and substantial endangerment or re-
sult in serious actual harm, or repeat violations.
Sources will not be allowed to gain an economic
advantage over their competitors by delaying
their investment in compliance. Nor will EPA hes-
itate to bring a criminal action against individu-
als responsible for criminal conduct.
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EPA is considering additional incentives for
voluntary compliance beyond the benefits offered
in the policy today. On April 7, 1995, the Agency
will announce 12 Environmental Leadership Pro-
gram (ELP) pilot projects with companies and
public agencies to test criteria for auditing and
certification of voluntary compliance programs. If
successful, standards developed through Environ-
mental Leadership could lead to reduced inspec-
tions and public recognition for companies or
agencies with state-of-the-art compliance pro-
grams. In keeping with the President’s announce-
ment on March 16, 1995, EPA also will shortly be
announcing additional compliance incentives for
small businesses.

The Agency is especially interested in comments
relating to whether this interim policy appropri-
ately defines the criteria for determining whether
a self-audit, self-evaluation or disclosure is volun-
tary; whether the interim policy adequately pre-
serves the Agency’s authority to assess a gravity
penalty component in appropriate caseq and
whether, and according to what criteria, the
Agency should consider giving credit against the
economic benefit component of a penalty for state-
of-the-art environmental management systems.
B. Public Process

In May 1994, the Administrator asked the Office
of Enforcement and Compliance Assurance to de-
termine whether additional incentives are needed
to encourage voluntary disclosure and correction
of violations uncovered during environmental au-
dits and self-evaluations.

In developing this interim policy, the Agency
held a major two-day public meeting in July 1994
announced in the Federal Register on June 20,
1994 (59 FR 31914} published a Restatement of
Policies Related to Environmental Auditing in the
Federal Register on July 28,1994 (59 FR 38455);
considered over 80 written comments submitted to
the environmental auditing policy docket; held a
focus group meeting in San Francisco on. January
19, 1995 with key stakeholders from industry
trade groups, State environmental commissions,
State attorneys general offices, district attorneys'
offices, environmental and public interest groups,
and professional environmental auditing groups;
and held a public comment session in San Francis-
co on January 20, 1995.

In addition to considering opinion from stake-
holders, EPA conducted its own analysis of rele-
vant facts. For example, the Agency considered

EPA and other Federal policies relating to envi-
ronmental auditing, self-disclosure, and correc-
tion, as well as incentives suggested by State and
local policies and legislation, and by applications
submitted for the ELP pilot program. The Agency
also considered relevant surveys on auditing prac-
tices and incentives.
C. Purpose

This interim policy is intended to promote envi-
ronmental compliance by providing greater cer-
tainty as to EPA’s enforcement response to volun-
tary self-evaluations, and voluntary disclosure
and prompt correction of violations. The policy
further provides guidance for States and local au-
thorities in encouraging this behavior among reg-
ulated entities.

Federal laws and regulations set minimum
standards for protecting human health and
achieving environmental protection goals such as
clean air and clean water. EPA will continue to
uphold these laws through vigorous enforcement
actions that appropriately penalize violators. Pen-
alties help ensure a level playing field by ensuring
that violators do not obtain an unfair economic
advantage over their competitors who made the
necessary investment in compliance. Penalties
so promote protection of the environment and
public health by encouraging adoption of pollution
prevention and recycling practices that limit expo-
sure to liability for pollutant discharges and de-
terring future violations by the violator and
others.

At the same time, the Agency recognizes that
we cannot achieve maximum compliance without
the cooperation of a regulated community willing
to act responsibly by detecting, disclosing, and
correcting violations. Already, regulated entities
have many compelling incentives to implement en-
vironmental management/auditing systems, as
noted in EPA’s 1986 auditing policy [EDDG App.
501.1051]. Indeed, recent surveys show that the
vast majority of large companies engage in envi-
ronmental auditing and/or have environmental
management systems in place. Nonetheless, EPA
has concluded that the additional incentives in
this interim policy will further promote the regu-
lated community’s commitment to adopting sys-
tems for maximizing compliance.
D. Principles for Voluntary Compliance

The interim policy that EPA is announcing to-
day is based on seven principles
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1. Self-policing by regulated entities can play a
crucial role in finding, fixing and preventing viola-
tions.

2. Violations discovered through self-policing
should be disclosed and promptly corrected.

3. Regulated entities that self-police and that
voluntarily disclose and self-correct violations in
accordance with this policy should be assessed
penalties that are consistently and predictably
lower than penalties for those who do not.

4. Regulated entities that self-police and volun-
tarily disclose and self-correct violations in accor-
dance with this policy should also not be recom-
mended for criminal prosecution.

5. Providing predictable incentives for volun-
tary disclosure and correction of violations identi-
fied through self-policing offers a positive alterna-
tive to across-the-board privileges and immunities
that could be used to shield criminal misconduct,
drive up litigation costs and create an atmosphere
of distrust between regulators, industry and local
communities.

6. EPA should not seek voluntary environmen-
tal audit information to trigger an investigation
of a civil or criminal violation of environmental
laws.

7. To preserve a level playing field, EPA should
recover any economic benefit realized from viola-
tions of environmental law.
E. Relationship to Emerging Standards

EPA also recognizes the development of and
growing reliance on international voluntary envi-
ronmental management standards in the U.S. and
other countries. These standards, if properly
crafted and implemented, can provide a powerful
tool for organizations to improve their overall
compliance with environmental requirements and
move beyond compliance through innovative ap-
proaches to pollution prevention. In addition to
issuing this interim policy, EPA will continue to
pursue a dialogue with interested parties and to
pilot policy approaches through programs such as
the ELP to determine how EPA can make use of
and encourage these standards.
IL INTERIM POLICY
A Definitions

For purposes of this interim policy, the follow-
ing definitions apply

“Environmental auditing” has the definition
given to it in EPA’s 1986 policy on environmental
auditing, i.e. “a systematic, documented, periodic
and objective review by regulated entities of facili-
ty operations and practices related to meeting en-
vironmental requirements.”

“Environmental audit report” means all docu-
mentation of information relating to an environ-
mental audit, but not including the factual infor-
mation underlying or testimonial evidence relat-
ing to such information.

“Regulated entity” means any entity, including
a federal, state, and municipal facility, regulated
under the federal environmental laws that EPA
administers.

“self-evaluation” means an assessment, not
necessarily meeting all the criteria of a full envi-
ronmental audit, by a regulated entity of its com-
pliance with one or more environmental require-
ments.

“Voluntary” means not required by statute, reg-
ulation, permit, order, or agreement.

B. Conditions

The conditions for reducing civil penalties and
not making criminal referrals in accordance with
Sections 11.C. and 11.D. of this interim policy are
as follows

1. Voluntmy self-policing. The regulated entity
discovers a violation through a voluntary environ-
mental audit or voluntary self-evaluation appro-
priate to the size and nature of the regulated enti-
ty; and

2. Voluntary disclosure. The regulated entity
fully and voluntarily discloses the violation in
writing to all appropriate federal, state and local
agencies as soon as it is discovered (including a
reasonable time to determine that a violation ex-
ists), and prior to (1) the commencement of a fed-
eral, state or local agency inspection, investigation
or information request (2) notice of a citizen suit
(3) legal complaint by a third party; or (4) the
regulated entity’s knowledge that the discovery of
the violation by a regulatory agency or third party
was imminent; and

3. Prompt connection. The regulated entity cor-
rects the violation either within 60 days of discov-
ering the violation or, if more time is needed, as
expeditiously as practicable; and
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4. Remediution of imminent and substuntiul en-
dangerment. The regulated entity expeditiously
remedies any condition that has created or may
create an imminent and substantial endanger-
ment to human health or the environment and

5. Remediation of harm and prevention of re-
peat violations. The regulated entity implements
appropriate measures to remedy any environmen-
tal harm due to the violation and to prevent a
recurrence of the violation; and

6. No lack of appropriate preventive measures.
The violation does not indicate that the regulated
entity has failed to take appropriate steps to avoid
repeat or recurring violations; and

7. Cooperation. The regulated entity cooperates
as required by EPA and provides such informa-
tion as is reasonably necessary and required by
EPA to determine applicability of this policy. Co-
operation may include providing all requested
documents and access to employees and assistance
in any further investigations into the violation.

Where appropriate, EPA may require that to
satisfy any of these conditions, a regulated entity
must enter into a written agreement, administra-
tive consent order or judicial consent decree, par-
ticularly where compliance or remedial measures
are complex or a lengthy schedule for attaining
and maintaining compliance or remediating harm
is required.

C. Reduce Civil Penalties for Voluntarily
Disclosed and Promptly Corrected Viola-
tions

1. Incentive.

Regulated entities will be eligible for the follow-
ing reductions in civil penalties

a. EPA will eliminate all of the gravity compo-
nent of the penalty for violations by regulated
entities that meet conditions 1 through 7 outlined
in Section 11.B., except for violations involving (i)
criminal conduct by the regulated entity or any of
its employees, or (ii) an imminent and substantial
endangerment, or serious actual harm to human
health or the environment

b. EPA may mitigate up to 75% of the unad-
justed gravity component of the penalty, taking
into account any of conditions 1-7 in Section 11.B.
that are met, in the following cases:

(i) cases in which most but not all of the condi-
tions in Section II.B. are met or

(ii) cases involving an imminent and substantial
endangerment, but not serious actual harm, in
which all the conditions in Section II.B. are met:
or

(iii) cases involving the disclosure of criminal
conduct in which all the conditions in Section II.B.
are met.

c. EPA will retain its full discretion to recover
any economic benefit gained as a result of noncom-
pliance to preserve a “level playing field” in which
violators do not gain a competitive advantage
through noncompliance. However, EPA may for-
give the entire penalty for violations which meet
conditions 1 through 7 outlined in Section II.B.
and, in EPA’s discretion, do not merit any penalty
due to the insignificant amount of any economic
benefit.
2. Discussion

a. Providing a clear and significant reduction in”
civil penalties for companies that assume respon-
sibility for finding, disclosing and correcting vio-
lations will create a strong incentive for regulated
entities to prevent or fix violations before EPA
expends enforcement resources. The policy states
clearly the conditions under which EPA will for-
give all or part of the gravity component of a
penalty for voluntary disclosure and correction;

b. The policy appropriately preserves the con-
cept of recovering economic benefit except where
it is insignificant, as recommended by a broad
spectrum of commenters, including industry com-
mentera;

c. Retaining EPA’s discretion to collect the
gravity component of the penalty in appropriate
cases, such as where a violation involves criminal
conduct or imminent and substantial endanger-
ment, will help to deter the most egregious envi-
ronmental violations. At the same time, by pre-
serving flexibility to reduce the gravity element by
up to 75% for good faith efforts to disclose and
promptly comply even in those cases, the policy
will retain an appropriate compliance incentive.
D. Limit Criminal Referrals for Voluntary

Disclosure and Correction of Violations
L Incentive

EPA will not recommend to the Department of
Justice that criminal charges be brought against a
regulated entity where EPA determines that con-
ditions 1-7 in Section II.B. above for reduction of
civil penalties are met, and the violation does not
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demonstrate or involve (1) a prevalent corporate
management philosophy or practice that con-
cealed or condoned environmental violations; (2)
high-level corporate cricials’ or managers’ con-
scious involvement in or willful blindness to the
violation; or (3) serious actual harm to human
health or the environment. This policy does not
apply to criminal acts of individual managers or
employees. Where EPA determines pursuant to
this Section that a criminal referral to the De-
partment of Justice is unwarranted, EPA may
nonetheless proceed with civil enforcement in ac-
cordance with Section II.C. of this policy or other
applicable enforcement response and penalty poli-
cies.
2. Discussion

The policy will promote candid and thorough
self-policing by providing greater certainty as to
how EPA will exercise its criminal investigative
discretion to encourage voluntary disclosure and
prompt correction by regulated entities.
E. Eliminate Routine Requests for Audit Re-

ports in Pre-Enforcement Proceedings
1. Incentive

EPA will not request a voluntary environmen-
tal audit report to trigger a civil or criminal inves-
tigation. For example, EPA will not request an
audit in routine inspections. Once the Agency has
reason to believe a violation has been committed,
EPA may seek through an investigation or en-
forcement action any information relevant to
identifying violations or determining liability or
extent of harm.
2. Discussion

a. This policy makes clear that EPA will not
routinely request audit reports. At the same time,
the policy in no way limits the right of regulated
entities to claim common law privileges (e.g., at-
torney-client and work product) as appropriate.
EPA believes that this clarification, along with
the other incentives in this interim policy, should
greatly reduce any perception that environmental
audits may be used unfairly in environmental en-
forcement.

b. With respect to federal facilities, although
federal facility environmental audit reports may
be accessible to the public under the Freedom of
Information Act (FOIA) in certain circumstances,
EPA cannot utilize FOIA to request information
from other federal agencies. Thus, EPA will apply

this policy on requests for audit reports to federal
(and state and municipal) facilities the same as it
does for other regulated entities.
F. Applicability

This interim policy applies to violations under
all of the federal environmental statutes that EPA
administers and supersedes (unless otherwise not-
ed) any conflicting or inconsistent provisions in
the media-specific penalty or enforcement re-
sponse policies and EPA’s 1986 Environmental
Auditing Policy Statement. Existing enforcement.
policies will continue to apply in conjunction with
this interim policy, except where inconsistent with
this policy. In addition, where appropriate, EPA’s
Supplemental Environmental Project Policy may
at EPA’s discretion be applied in conjunction with
this policy.
III. FAVOR THESE INCENTIVES OVER

BROAD PRIVILEGES AND IMMUNITIES

This interim policy offers a positive alternative
to across-the-board privileges and immunities
that could be used to shield criminal misconduct,
drhe up litigation costs and create an atmosphere
of distrust between regulators, industry and local
communities.
A Discussion

1. Penalty immunity provisions for voluntary
disclosures of violations can give lawbreakers an
economic advantage over their law-abiding com-
petitors. It makes sense to give substantial penal-
ty reductions for those who come forward with
their violations and promptly correct them, but to
maintain a level playing field, the federal and
state governments must be able to recoup the eco-
nomic benefit of violations.

2. A principal rationale for environmental audit
privileges and penalty immunities for voluntary
disclosures is to reduce the exposure of regulated
entities that conduct self- evaluations and act on
the findings by immediately correcting violutions.
EPA has addressed this’ concern with the incen-
tives for disclosure and correction outlined above.

3. Privilege runs counter to efforts to open up
environmental decisionmaking and encourage
public participation in matters that affect people’s
homes, workplaces and communities.

4. An environmental audit privilege could be
misused to shield bad actors or to frustrate access
to crucial factual information.
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audit privileges and penalty

immunities could encourage increased litigation
as opposing lawyers battle over what is privileged
or immune from penalties and what is not. Litiga-
tion over the scope of the privileges and immuni-
ties could burden our already taxed judicial sys-
tem, drain government and private resources, and
in some cases prevent quick action to address en-
vironmental emergencies.

6. The Supreme Court has noted, “privileges are
not lightly created nor expansively construed for
they are in derogation of the search for the truth.”
United States v. Nixon, 418 U.S. 683,710 (1974).

‘Moreover, the self-evaluation privilege has regu-
larly and uniformly been rejected by the courts in
cases where documents were sought by a govern-
mental agency.
IV. CONSEQUENCES FOR STATES

EPA recognizes that states are important part-
ners in federal enforcement, and that it is desir-
able to create a climate in which states can be
innovative. At the same time, EPA is required to
establish a certain minimum consistency in feder-
al enforcement, so that the sanctions a business
faces for violating federal law do not depend on
where the business is located.

Accordingly, to maintain national consistency
A. EPA will scrutinize enforcement more close-

ly in states with audit privilege and/or penalty
immunity laws and may find it necessary to in-
crease federal enforcement where environmental
self-evaluation privileges or penalty immunities
prevent a state from obtaining

1. information needed to establish criminal lia-
bility;

2. facts needed to establish the nature and ex-
tent of a violation;

3. appropriate penalties for imminent and sub-
stantial endangerment or serious harm to human
health or the environment or from recovering eco-
nomic benefit

4. appropriate sanctions or penalties for crimi-
nal conduct and repeat violations or

5. prompt correction of violations, and expedi-
tious remediation of those that involve imminent

and substantial endangerment to human health or
the environment.

B. EPA will bring to the state’s attention any
provisions of state audit privilege and/or penalty
immunity statutes that raise any of the concerns
outlined above, and will work with the state to
address those concerns and ensure that federal
requirements are satisfied.

V. LIMITATIONS ON APPLICABILITY OF
THIS POLICY

This interim policy sets forth internal guide-
lines which amend EPA’s penalty policies in situa-
tions involving voluntary self-policing, disclosure
and correction. In conjunction with the applicable
penalty policy, these guidelines will aid EPA Wr-
sonnel in proposing appropriate penalties or nego-
tiating settlements in administrative and judicial
enforcement actions. The interim policy also
serves to structure the Agency’s enforcement au-
thority and states the Agency’s view as to the
proper allocation of its enforcement resources. De-
viations from these guidelines, where merited, are
authorized so long as the reasons for the devia-
tions are documented.

This interim policy is not final agency act
but is intended solely as guidance. It is not intend-
ed,  nor can it be relied upon, to create any rights
enforceable by any party in litigation with the
United States. EPA officials may decide to follow
the guidance provided in this interim policy or to
act at variance with the guidance based on analy-
sis of case-specific facts and circumstances. Appli-
cation of this policy to the facts of any individual
case is at the sole discretion of EPA and is not
subject to review by any court. In addition, the
policy has no effect on the calculation of any
cleanup costs, remedial costs, natural resources
damages or emergency response costs associated
with a violation. EPA reserves the right to change
this interim policy at any time without public no-
tice.

Dated March 30,1995

Steven A. Herman,

Assistant Administrator
Compliance Assurance

for Enforcement and
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25. Section 268.41 is revised to read
as fOllOWS:

~268.41 Treatment standards expressed
as concentrations in waste extract

For the requirements previously
found in this section end for treatment
standards in Table CCWE-Constituent
Concentrations in Waste Extracts. refer
to ~ 268.40.

26. Section 268.42 is amended by
removing Table 2 and Table 3: revising
paragraphs (a) introductory text. (c)(2)
and (d): adding a note before paragraph 
(a): and adding the entry “CMBST’” into
Table 1.—Technology Codes and
Description of Technology-Based
Standards in alphabetical order, to read
as follows:

5268.42 Treatment standards espressed
as specified technologies.

Note: For the requirements previously
found in this section in Table 2-

.Technology-Based Standards By RCRA Waste
Code. and Table 2-Technology-Based
Standards for Specific Radioactive Hazardous
Mixed Waste. refer to S 268.40.

(a) The folIowing wastes in
paragraphs (a)(l) and (a)(2) of this
section and in the table in s 268.40
"Treatment Standards for Hazardous
wastes." for which standards are
expressed as a treatment method rather
than a concentration level, must be
treated using the technology or
technologies specified in paragraphs
(a)(l) and (a)(2) and Table 1 of this
section.

TABLE 1.—Technology Codes and
Description of Technology-Based
Standards

Technology Description of technology-

CMBST . . . . . . . . in incinerators,
boilers, or industrial fur-
naces operated in accord-
ance with the appiicable re-
quirements of 40 CFR part
264, subpart O, or 40 CFR

 part 66, subpart H. 

l *
( C ) * * * *  
(2) The lab pack does not contain any

of the wastes listed in Appendix IV to
part 268.
l  * * * *

(d) Radioactive hazardous mixed
wastes are subject to the treatment
standards in S 268.40. Where treatment
standards are specified for radioactive
mixed wastes in the Table of Treatment
Standards, those treatment standards
will govern. Where there is no specific
treatment standard for radioactive
mixed waste, the treatment standard for
the hazardous waste (as designated by
EPA waste code) applies. Hazardous
debris containing radioactive waste is
subject to the treatment standards
specified in S 268.45.

28. section 268.43 is revised to read
as follows:
5268.43 Treatment standards expressed
as waste concentrations.

For the requirements previously
found in this section and for treatment
standards in Table CCW-Constituent

Concentrations in Wastes. refer to
s 268.40.

29. Section 268.45 (b)(2) is revised to
read as follows:

s 268.45 Treatment   standards for
hazardous debris.
l  * * *  

(b)* * *
(2) Debris contaminated with listed

waste. The contaminants subject to
treatment for debris that is
contaminated with a prohibited listed
hazardous waste are those constituents
or wastes for which treatment standards
are established for the waste under 
S 268.40.

30. Section 268.46 is revised to read
as follows

s 268.46 Alternative treatment standards

For the treatment standards
previously found in this section, refer to
S 2 6 6 . 4 0 .  

31: In Subpart D,s 268.48 is added to
read as follows:

s266.48 Universal Treatment Standards
(a) Table UTS identifies the hazardous

constituents, along with the
nonwastewater and wastewater
treatment standard levels, that are used
to regulate most prohibited hazardous
wastes with numerical limits. For
determining  compliance with treatment
standards for underlying hazardous
constituents as defined in S 268.2(i),
these treatment standards may not be
exceeded. Compliance with these
treatment standards is measured by an
analysis of grab samples, unless
otherwise noted in the following Table
UTS.

s268.48  TABLE UTS-UNIVERSAL TREATMENT STANDARDS

Acenaphthylene . . . . . . . . ..  .  .  .  .  .  
Acenaphthene ...................................... .......................................
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determine the applicable treatment
standards under subpart D of this part.
For purposes of pert 268. the waste will
carry the waste code for any applicable
listed waste under 40 CFR part 261.
subpart D. In addition, where the waste
exhibits a characteristic, the waste will
carry one or more of the characteristic
waste codes under 40 CFR part 261,
subpart C, except when the treatment
standard for the listed waste operates in
lieu of the treatment standard for the
characteristic waste. as specified in
paragraph (b) of this section. If the
generator determines that their waste
displays a hazardous characteristic (and
is not D001 nonwastewaters treated by
CMBST, RORGS. or POLYM of S 268.42,
Table 1), the generator must determine
the underlying hazardous constituents
(as defined in s 268.2), in the
characteristic wastes.
l  * * *  

(d)***
(1)***
(ii) A description of the waste as

initially generated, including the
applicable EPA hazardous waste
code(s), treatability group(s), and
underlaying hazardous constituents (as
defined in S 268.2(i)), unless the waste
will be monitored for all underlying
hazardous constituents. in which case
no constituents need be specified on the
notification.
l  * * *  

Subpart C-Prohibitions on land
Disposal

ss268.31, 268.32 , 268.33,268.34, 268.35 and
268.36 (Removed and Revlaed

9. In Subpart C, ss 288.31.268.32,
268.33,268.34,268.35, and 268.36 am
removed and resewed, and S 268.30 is
revised to read as follws:

S 268.30 Waste specific prohibitions-
wood preserving wastes and characteristic
Wastes that fail the toxlcity characteristic.

(a) Effective November 20,1995, the
wastes specified in 40 CFR 261 as EPA
Hazardous Waste numbers DO04-D011
(as measured by the Toxicity
Characteristic Leaching procedure).
F032. F034. and F035, are prohibited
from land disposal.

(b) Effective August 22,1997, soil and
debris contaminated with F032, F034,
F035:.and radioactive wastes mixed
with EPA Hazardous waste numbers
D004-D011 (as measured by the
Toxicity Characteristic Leaching
Procedure) are prohibited from land
disposal.

(c) Between November 20,1995 and
August 22,1997, hazardous wastes
F032, F034, F035: radioactive wastes
mixed with EPA Hazardous waste
numbers F032, F034, F035, and soil and
debris contaminated with these wastes,
may redisposed in a landfill or surface
impoundment only if such unit is in
compliance with the requirements
specified in S 268.5(h)(2) of this Part.

(d) The requirements of paragraphs
(a) and (b) of this section do not apply

(l) The wastes meet the applicable
treatment standards specified in Subpart
D of this part;

(2) Persona have bean granted an
exemption from a prohibition pursuant
to a petition under s 268.6, with respect
to those wastes and units covered by the
petition:

(3) The wastes meet the applicable
alternate treatment standards
established pursuant to a petition
granted under S 268.44 or

(4) Persons have been granted an
extension to the effective date of a
prohibition pursuant to s 268.S, with 

respect to these wastes covered by the
extension.

(e) To determine whether a hazardou
waste identified in this section exceeds
the applicable treatment standards
specified in s 268.40. the initial
generator must test a sample of the
waste extract or the entire waste.
depending on whether the treatment
standards are expressed as .
concentrations in the waste extract or
the waste, or the generator may use
knowledge of the waste. If the waste
contains constituents (including
underlying hazardous constituents in
characteristic wastes that have been
diluted to remove the characteristic) in
excess of the applicable Universal
Treatment Standard levels of $266.46 o
this Part, the waste is prohibited from
land disposal, and all requirements of
part 268 are applicable. except as
othervise specified.

Subpart D-Treatment Standards

10. Section 268.40 is amended by
revising paragraph (e), and in the Table
of Treatment Standards adding in alpha
numericalorder entries for F032, F033,
and F034, and revising the entries for
D001 High TOC Subcategory, D003
Explosives, DO04 through D011, and
F039 to read as follows:

s2668.40 Applicabillty of Treatment
standards.
l  * * * *

(e) For characteristic wastes subject to
treatment standards in the following
table “’Treatment Standards for
Hazardous Wastes:’ all underlying
hazardous constituents (as defined in
S 268.2(i)) must meet Universal
Treatment Standards, found in 5268.48,
Table UTS, prior to land diaposal
l  * * * *

TREATMENT STANDARDS FOR HAZARDOUS WASTES

D001

High TOC lgnitable Subcategory. NA N A N A — RORGS; or
baaed on 40 CFR 2612(a) (l)- CMEST:or
Greater then or equal to 10%
total organic carbon (Note: this

P O L Y M .

subcategory consists of 
nonwastewaters only)
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TREATMENT STANDARDS FOR HAZARDOUS WASTES-Continued

Reguiated Hazardous Constrituent Wastewaters Nonwastewaters

D007

D008

D009

D010

D011
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TREATMENT STANDARDS FOR HAZARDOUS WASTES-COntinued

Regulated Hazardous Constrituent Wastewaters Nonwastewaters

Waste Code Waste description arrd treatment/ Concentrationat in
regulatory subcategory1

~ Common Name CAS2 No.

F 0 3 9  Laachate (liquids that have per-
colated throgh land disposed
Wastes) resulting from the dis-
posal of more than one re-
stricted waste classified as haz-
ardous under subpart D of this
part. (Leachate resulting from
the disposal of one or more of
the following EPA Hszardous
Wastes and no other Hazard-
ous Wastes retains its EPA
Hazardous Waste Number(s):
F020, F021, F022, F026. F027,
and/or F028)

Universal Treatment Stand- NA Universal Treat-
ards in s 268,48 apply. ment stand-
with the exceptions of ards in
flouride,vanadium,and s268.48
zinc apply, wlth the

exceptions of
vanadium and
Zinc

Universal Treat-
ment stand-
ards in
s268.48
apply. with the
exceptions of
vanadium and
Zinc.

TABLE 1.—TECHNOLOGY CODES AND DESCRIPTION OF TECHNOLOGY-EASED STANDARDS

l  * * * * the “see also” column of the table to (0) The following facilities are 
12. Section 268.44 is amended by read as follows. excluded from the treatment standards

revising the introductory text of s268.44 variance from a treatment under s268.40 and are subject to the
paragraph (o), the title of the table, and standard following constituent concentrations:*-

l  * * * *

TABLE 2.—WASTES EXCLUDED FROM THE TREATMENT STANDARDS UNDER s268.40
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l  

Appendix I, Appendix II Appendix III,
Appendix VII, Appendix VIII,
Appendix  IX and Appendix X to Part
268 [Removed and Reserved]

13. Appendix I Appendix II
Appendix III. Appendix VII, Appendix
VIII, Appendix IX and Appendixto
Part 268 are removed and reserved, and
Appendix VI to Part 268 is amended by
revising the introductory text to read as
follows
Appendix VI to Part 268-
Recommended Technologies to Achieve
Deactivation of Characteristics in
Section 268.40

The treatment standard for many
subcategories of D001. D002. and D003
wastes as well as for K044, K045. and K047
wastes is listed in s268.40 as “Deactivation
and meet UTS.” EPA has determined that
many technologies. when used alone or in

combination. can achieve the deactivation
portion of the treatment standard.
Characteristic wastes that also contain
underlying hazardous constituents (see
s 268.2) must ha treated not only by a
“deactivating” technology to remove the
charactaristic, but also to achieve the
universal treatment standards (UTS) for
underlying hazardous constituents. The
following  appendix presents a partial list of
technologies. utilizing the five letter
technology codes established in 40 CFR
266.42 Table I, that may ha useful in meeting
the tratment standard. Use of these specific
technologies is not mandatory and does not
preclude direct reuse, recovery, and/or the
use of other pretreatment technologies.
provided deactivation is achieved and if
applicable, underlying hazardous
constituents am treated to achieve the UTS.
l  * * * *

PART 271-REQUIREMENTS FOR
AUTHORIZATION OF STATE
HAZARDOUS WASTE PROGRAMS

14. The authority citation for part 271
continues to read as follows:

Authority 42 U.S.C 6905. 6912(a) and
6926.

Subpart A-Requirements for Final
Authorization

15. Section 271.l(j) is amended by
adding the following entries to Table 1
in chronological order by date of
publication in the Federal Register, and
by adding the following entries to Table
2 in chronological order by effective
date in the Federal Register. to read as
follows

s271.1 Purpose and scope.
* * * * *

(j)***

Title of Regulation Federal Register ref- Effective date

Federal Register (FR)].

l  * * *  

Effective data Self-implementing provision RCRA citation Federal Register raf-

[Insert date 90 days from date of publication Prohibition on land disposal of newly listed 
and identified wastes.

[Insert date 2 years from date of publication of Prohibition on land disposal of radioactive
waste mixed with the newly listed or identi-
fied wastes, including soil and debris.

16. Section 271.28 is added to read as
follows

s271.2s Streamllned authorization
- -

(a) The procedures contained in this
section may be used by a State when
revising its program by applying for
authorization for the following rules, or
parts of rules:
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[Insert FR page number]), except
amended § 268.1, if a State is authorized
for Land Disposal Restrictions rules up
to the Third Third (55 FR 22520, June
1, 1990).

(b) An application for a revision of a
State’s program for the provisions stated
in paragraph (a) of this section shall
consist of:

(1) A certification from the State that
its laws provide authority that is
equivalent to and no less stringent than
the provisions specified in paragraph
(a), and which includes references to the
specific statutes, administrative
regulations and where appropriate,
judicial decisions. State statutes end
regulations cited in the State
certification shall be fully effective at
the time the certification is signed; and

(2) Copies of all applicable State
statutes and regulations.

(c) Within 30 days of receipt by BPA
of a State’s application for final
authorization to implement a rule
specified in paragraph (a) of this
section, if the Administrator determines 
that the application is not complete, the
Administrator shall notify the State that
the application is incomplete. This
notice shall include a concise statement

of the deficiencies which form the basis
for this determination.

(d) For purposes of this section an
incomplete application is one where:

(1) Copies of applicable statutes or
regulations were not included;

(2) The statutes or regulations relied
on by the State to implement the
program revisions are not yet in effect;

(3) The State is not authorized to
implement the prerequisite RCRA rules
as specified in paragraph (a) of this
section: or

(4) In the certification, the citations to
the specific statutes, administrative
regulations and where appropriate,
judicial decisions are not included or
incomplete.

(e) Within 60 days after receipt of a
complete final application from a State
for final authorization to implement a
rule or rules specified in paragraph (a)
of this section. absent information in the
possession of EPA, the Administrator
shall publish an immediate final notice
of the decision to grant final
authorization as follows:

(1) In the Federal Register;
(2)  In  enough of the largest

newspapers in the State to attract
Statewide attention; and

(3) By mailing to persons on the State
agency mailing list and to any other
persons whom the Agency has reason to
believe are interested.

(f) The public notice under paragraph
(e) of this section shall summarize the
State program revision and provide for
an opportunity to comment for a priod
of 30 days.

(g) Approval of State program
revisions under this section shall
become effective 60 days after the date
of publication in the Federal Register in
accordance with paragraph (e) of this

comment pertaining to the State
program revision discussed in the notice
is received by the end of the comment
period. If a significant adverse comment
is received. the Administrator shall so
notify the State and shall. within 60
days after the date of publication,
publish in the Federal Register either:

(2) A notice; containing a response to
comments and either affirming that the
immediate final decision takes effect or
reversing the decision.
[FR Doc. 95-20623 Filed 8-21-95; 8:45 am]
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United States Office of 9 3 5 5 : 4 - 1 4 F S
Environmental Protection Solid Waste and EPA/540/R-94/101
Agency Emergency Response PB95-963529

December 1994

Soil Screening Guidance

Office of Emergency and Remedial Response
Hazardous Site Control Division Quick Reference Fact Sheet
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